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	Introduction

This submission is provided in response to questions raised in the committee during the briefing session that was held on 03 August 2010. We apologise for not having made a submission regarding this matter within the deadlines as provided by the committee. However, given the seriousness of sexual offence matters and the importance of ensuring quality investigation in these matters, and given that submissions to the committee in respect of this do not adequately deal with these questions, we hope that you will be in a position to give the content of this submission your attention.

	Current provisions

Section 25 of the Independent Police Investigative Directorate Bill [B15 of 2010] sets out that:
“25 (1) the Directorate must investigate - 
(b) Rape by a police officer on or off duty
(c) Rape of a detainee by another detainee while in police custody” and

“25 (2) The Directorate must investigate matters relating to - 
(b) Rape by a police officer
(c) Rape of a detainee by other detainees”

We commend the inclusion of this provision in the Bill as it emphasises the severity of matters of this nature. However we believe that these provisions must be brought into closer alignment with the provisions in the Criminal Law [Sexual Offences and Related Matters] Amendment Act No. 32 of 2007 (Sexual Offences Act) in respect of a) the nature of the offences investigated and b) the manner in which offences are investigated. We are concerned that in its current form, the provisions in the Bill pose the risk of increasing secondary victimisation of rape complainants and of allowing for lower standards of investigation than are currently required of the SAPS in respect of sexual offence matters.

	The nature of the sexual offence to be investigated by the IPID

The Bill only requires that the offence of rape be investigated. It is problematic that other serious sexual offences are not included in the list. We recommend that the word ‘rape’ in the Bill be replaced with the term ‘sexual offences’. This includes the full range of sexual offences committed against adults and children, including those who are mentally disabled. In the event that this recommendation is rejected, we submit that at the very minimum, sexual assault committed by police officials and detainees must be included in the mandate of the IPID in addition to rape. 


	The manner in which offences are investigated

APCOF, in their submission on the Bill and members of the committee during the briefing session on the Bill, raised concern regarding the procedures that would apply in respect of investigation of rape matters. Of particular concern is how the investigation of a matter by the IPID will be streamlined with existing state and civil society services in respect of sexual offences in order to ensure that there is no duplication or repetition of investigation procedures and the least trauma and secondary victimisation to the complainant.

A number of recommendations have been made in the APCOF submission on the Bill, we would like to discuss these here.


	Informing the complainant of her/his right to report

We support the recommendation that duties must be placed on police to inform potential complainants of their right to report and the procedures for reporting a sexual offence matter where the suspect is a police official or another detainee. We elaborate on this further to suggest that this information must be in writing and must be displayed prominently in the community service centre at police stations and other community centres. (This should apply to other crimes over which the IPID has power to investigate).

	Duty on police to report to IPID

We support the recommendation that a duty be placed on SAPS and Municipal police to report any allegations received against members to the IPID.

	Capacity and quality of investigations

We support the recommendation to ensure the capacity of IPID investigators to investigate sexual offences. We would, however like to elaborate on this recommendation considerably. Sexual offences are notoriously complex matters and require significant levels of skill and sensitivity by investigators to ensure that they are effective.
 
National instructions and directives
In recognition of the particular vulnerability of sexual offence complainants and the generally weak investigation of these matters, the Sexual Offences Act No 32 of 2007 sets a requirement in section 66 for the development of national instructions by the SAPS and policy directives by the NPA and the department of Health to ensure adequate minimum standards of investigation, treatment and prosecution.

The Bill must ensure the same minimum standard for rape investigations by the IPID as is currently provided for by the development of national instructions for SAPS in s66(1) of the Sexual Offences Act No. 32 of 2007. 

In order to achieve this the Bill can either include a section that is worded similarly to section 66(1) of the Sexual Offences Act No. 32 of 2007 or this Bill can amend section 66 of the Sexual Offences Act No. 32 of 2007 to include a sub-section 66(1A) which refers specifically to investigation of sexual offences by the IPID.

The following recommended text is based on the text of section 66(1)(a) of the Sexual Offences Act No. 32 of 2007.

The Executive Director of the IPID must, in consultation with the Minister of Police and after consultation with the National Director of Public Prosecutions, The National Commissioner of Correctional Services, and the Directors General Health and Social Development, issue and publish in the Gazette directives [or national instructions] regarding all matters which are reasonably necessary or expedient to be provided for and must be followed by all IPID officials/investigators who are tasked with receiving reports of and the investigation of sexual offence cases. Including the following:

	The manner in which the reporting of an alleged sexual offence is to be dealt with by IPID investigators; (This would include the issue of duplication of interviews and processes between SAPS and IPID and aim to reduce secondary victimisation).

the manner in which sexual offence cases are to be investigated by IPID investigators including the circumstances in which an investigation in respect of a sexual offence may be discontinued;
The circumstances in which and the relevant sexual offence in respect of which a IPID investigator may apply for the HIV testing of an alleged offender as contemplated in section 33 of the Criminal Law [Sexual Offences and Related Matters] Amendment Act No. 32 of 2007.
the manner in which IPID investigators must execute court orders for compulsory HIV testing contemplated in section 33 of the Criminal Law [Sexual Offences and Related Matters] Amendment Act No. 32 of 2007 in order to ensure the security, integrity and reliability of the testing processes and test results.
The manner in which IPID investigators must deal with the outcome of applications made and granted in terms of section 31 or 32 of the Criminal Law [Sexual Offences and Related Matters] Amendment Act No. 32 of 2007 in order to ensure confidentiality; and
The manner in which IPID investigators must hand over to the victim or to the interested person, as the case may be, and to the alleged offender the test results.

We’d like to draw your attention to the SAPS National Instruction 2/2008 Sexual Offences which has been developed by the SAPS as a result of this legislative requirement. We recommend that the IPID bill stipulate that the directives/national instructions on Sexual Offences for the IPID may not be of a lower standard than that already provided for in National Instruction 2/2008.

Training
Importantly, the Sexual Offences Act No. 32 of 2007 recognises that training is critical, and strongly emphasises the imperative to ensure that police, prosecutors and health service providers receive training of a high standard. It thus provides in section 66(1)(b) in respect of the SAPS that training and uniform norms and standards are important. That section is adapted here to be included in this Bill.

The Executive Director of the Independent Police Investigative Directorate must develop training courses, which must-
Include training on the directives/national instructions referred to in paragraph (a)
Include social context training in respect of sexual offences; and
Provide for and promote the use of uniform norms, standards and procedures

Parliamentary oversight
Finally in respect of the provisions of the Sexual Offences Act No. 32 of 2007 we would like to draw your attention to section 66(4) this section requires that the national instructions and directives be submitted to Parliament and that these be published in the Gazette. The Act sets a timeframe in which this must happen in order to ensure oversight over the quality of these.
Similarly, section 66(5) requires that training courses that are developed must be tabled in parliament. Again a timeframe is attached to this.

	Transitional provisions regarding the investigation of sexual offences

We concur with the submission made by APCOF that measures must be in place to ensure quality investigations in these matters in the period before the capacity of IPID investigators is of a sufficient standard to ensure good quality investigation in sexual offence matters. To reiterate these:

Co-operation between FCS and IPID
Until such time as IPID detectives have the training necessary to undertake investigations into sexual offences of appropriate quality, investigations into sexual offences allegedly committed by police officials must be undertaken in cooperation between a senior Family Violence, Child Protection and Sexual Offence (FCS) detective and an experienced IPID investigator. 

The FCS detective appointed to the investigation must not be from the FCS unit which is covers the geographical jurisdiction of where the suspect is employed and/or lives.

The FCS detective must be  approved by the IPID.

	Consistency in ensuring good standards of investigation

Given the complex nature of other offences listed in section 25 of the Bill, and in particular, torture we recommend that the above recommendations in respect of the investigation of sexual offence matters be considered in relation to all offences listed in the Bill.

	Conclusion

We hope that the committee will be in a position to consider this information in your deliberations on the Bill.
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