[image: image1.jpg]UNISA &=






SUBMISSION TO PARLIAMENT
INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE BILL, 2010

Prof M. Montesh

Mr. S.I Dintwe
College of Law

School of Criminal Justice

Department of Police Practice

UNIVERSITY OF SOUTH AFRICA

Private Bag X6

Florida

1710

                                                                                                   TEL: 011 471 2066/ 082 332 0607

                                                                                                   011 471 2116/ 083 581 6102

                                                                                    EMAIL: mmontesh@unisa.ac.za
                                                                                           Dintwsi@unisa.ac.za
SUBMISSION REGARDING THE INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE BILL OF 2010
INTRODUCTION

The police complaints system has changed significantly over the years, notably the creation of the Independent Complaints Directorate (ICD) to investigate the complaints and monitor the police function in its totality. Over this period, in South Africa and elsewhere in the world; complaints handling has developed from a fairly marginal area of police activity to a publicly prominent specialism accorded considerable priority and greatly increased resources as submitted by Maguire and Corbett (1991:6). 
On the other hand; police misconduct is nothing new to members of the society. According to Walker (2005:4) use of excessive force (or what is popularly known as police brutality); unjustified shootings; race discrimination and a general lack of accountability for officer conduct have been serious problems since the first police departments were created in the early nineteenth century. From the submission of both authors, it will seem as if in any democracy; the police function becomes a jungle wherein a hunter hunts the other hunter. There is a police service mandated to achieve public peace and tranquility on one side; civil oversight bodies to watch and rectify the actions of the police on the other side. 
This kind of oversight becomes more relevant in a country such as South Africa which had to do away with practices and policies from the past non democratic regime. In addition to that, the establishment of the ICD by Section 50(1) (a) of the South African Police Service (SAPS) Act 68 of 1995 is not without problems. It is against this background that this paper endeavors to make critical submissions in regard to the intended legislation which will see the re-establishment of the Independent Police Investigative Directorate (IPID). 
The paper will identify loopholes in the Bill and make recommendations in an endeavor to influence the deliberations of the Portfolio Committee. The independence, accountability, mandate and the investigative authority of the IPID will be looked at. In addition to that, the authors will also make submissions in relation to the conditions of employment and integrity issues pertinent to such appointments. 
DEFINITION OF KEY CONCEPTS
Civilian oversight: Whilst oversight means control over an autonomous body by the other, Goldsmith and Colleen (2000:14) define civilian oversight as investigation by civilian staff of complaints and civilian supervision of police-staffed investigations as aspects of mechanisms established outside police departments to process individual complaints.

Complaint: A formal or sometimes written accusation of wrong doing made by a private citizen or a public official and which is normally filed and dealt with in a court or a tribunal (Nash 1992:87)

 Independence: According to Longman Dictionary of Contemporary English (1995:723), independence means the freedom and ability to make your own decisions in life, without having to ask other people for permission, help or money.
BACKGROUND
Policing across the world has been characterized by barbaric actions which humiliated and failed to recognize the laws of natural justice. According to Palmiotto (2004:2) in Rome, through the middle age; a concept of ‘trial by ordeal’ was used to solicit confession from the suspects. They were exposed to ordeals such as putting their hands in boiling water. The other method was called ‘star chamber’, which derived its authority from the king and used brutal, legalized methods or torture to force confessions from the suspects.

In South Africa before 1993, the police institution was extremely influenced by the political climate. The police institution was mainly seen as a police force which contrasted to the current South African Police Service (SAPS) and did not recognize the community based model of policing (Kleyn; Rothmann & Jackson 2004:37).This submission is acceptably in line with the knowledge that the then regime did not recognize the inputs of certain individuals. People were forced to accept the unjust laws and unfair government policies. Any objections to that were met with hilarious and sometimes extremely violent reactions from the police.
Dintwe and Montesh (2008:164-165) attributed the establishment of the ICD to a number of historical events. According to them, the Sharpeville massacre, The National Peace Accord, the “Ready to govern” document of the African National Congress (ANC) and the Goldstone Commission were all the building blocks towards the establishment of a strong and long awaited police oversight body. Although the establishment of the ICD and the beginning of its operations in 1997 marked a critical development in the history of policing, there were many challenges that existed and can still be traced today. These challenges, as pointed out by Dintwe and Montesh (2008:172-173) are:
· Duplication of functions with other law enforcement agencies

· Lack of independence

· Limited and delayed policing powers

· Limited mandate and jurisdiction

· Lack of powers to force institutions to comply and implement findings

· Limited accessibility to the public

· Lack of constitutional mandate

This background just touches on the challenges facing the current police oversight in South Africa. It is therefore a common cause that the proposed legislation must be so self contained and comprehensive that these challenges are dealt with. 
The submissions made are therefore in line with the identified problems and it is expected that any amendments made will ensure that the current problems do not recur after the enactment of the Independent Police Investigative Directorate Act. 

SUBMISSIONS

The authors of this paper propose a number of changes to the current Bill. This is done by looking at the Bill at its current form and submissions are made in accordance with the chapters of the Bill.

Chapter 1: Independence and accountability
Although the establishment of the IPID is through an Act of Parliament, an ideal situation would have been an establishment of an institution verisimilar to the Chapter nine institutions such as the Public Protector, the Human Rights Commission and others. The latter institutions are more able to exercise independence because their heads are appointed by the Portfolio Committee as opposed to the proposed Bill. The provision of Section 5(1) that the Minister must appoint the Executive Director (ED) is not a best scenario. In the current Bill, the political independence of the ED cannot be guaranteed. To make matters worse, the same Minister is responsible for the police institution of the country which literally means that both the head of the Police and that of the IPID will be answerable to the same Minister. According to The current arrangement where the ICD reports to the Minister of Safety and Security does not justify its independence. This situation is a complete contradiction of Section 3 (1) which advocates that the Directorate functions independently from the SAPS.
According to Stone and Bobb (2002:2) in order to strengthen the expertise, resources and independence of civilian oversight of Police, democratic governments are increasingly creating specialized, permanent structures to undertake this work. These include the Police Ombudsman in several states of Brazil, the Civilian Complaints Review Boards, Monitors and Inspector-General established in many cities in the United States as well as ICD in South Africa. Whether they are general or specialized, these oversight structures face a set of common dilemmas in the design and conduct of their own operations and political interference is one of those dilemmas (Stone & Bobb 2002:2).
Chapter 2: Appointment of the Executive Director
Another threat to the independence of the IPID is the fact that the Bill is silent about the level or the rank of the ED. Currently the ED is appointed at a level of a Deputy Director-General who is sadly expected to oversee the activities of the General of the Police (Previously a National Commissioner). In order to alleviate any challenges associated with protocols, an ideal situation is when the Head of the Directorate is appointed at the same level as the General of the Police. It is common that an empowered officer is an independent officer. With no effective lobby within the society (Pigou 2002:14) and a failure to equate the Directorate with the Police, the necessary developments will continue to be dependent on the efforts of the under-capacitated Directorate. 

There exist reports where senior police officials simply ignore recommendations made by the ICD. This can be attributed in part to the imbalances of authority and inequality of the Head of the Directorate and that of the Police who are appointed by the same Minister. This is in contrast with the submission of Perez (2000:75) who argue that an effective system of accountability is a seamless web and unless there is sufficient empowerment, the ICD will be treating only the symptoms of police misconduct while the underlying illness goes unchecked. In addition to that, as argued by Perez (2000:62), it would appear that the ICD has broad powers but in practice, this authority is much less clear, and it is too easy for the Police to stonewall.
Chapter 5: Provincial offices 

The biggest challenge with the current ICD is that it is inaccessible to the public. Provinces such as the Northern Cape and the Eastern Cape to mention but a few, are very wide to be serviced by a single provincial office. 
Although there is a move to create local offices or satellites, Section 19 is again silent about the establishment of such. It is common cause that if it is not legislated, it cannot be easily enforced and Provincial Heads cannot be held accountable should they fail to create such offices. This challenge is pertinent to capacity as well. Perez (2000:60) provided an interesting ratio which may have changed over years but which also provide a legislative imperative. According to him, as in 2000, the SAPS had 140 000 members which meant that ICD staff of about 30 had to conduct 800 investigations into suspicious deaths, let alone torture, rape and corruption.

This state of affairs was recently qualified by Dintwe and Montesh (2008:173) who submit that The ICD has nine offices throughout the country and is in a process to add satellite offices. This is not sufficient because the SAPS alone have +-1300 police stations and a number of satellite stations. Therefore, nine offices are not enough to police such big organization plus Municipal/Metro Police Services. The geographical location of the ICD offices makes it difficult for ordinary citizens to access their services. In addition, this geographical location necessitates unnecessary traveling for ICD investigators, thereby requiring and exhausting the greater part of the budget on travelling and accommodation.

Although there is an improvement in terms of Section 19(a) as far as the appointment of Provincial Heads is concerned, an appointment at a level of a chief director is not sufficient. There is still a gap between the Provincial Head of the Directorate and the Provincial Commissioner of the Police. This is bound to lead to a recurrence of the current problems where there is a deliberate ignorance of the recommendation made by the ICD. Just like the case of the ED, this legislation must strife towards a balance between these officers. 
Chapter 6: Appointment of investigators
Basically we agree with what is contained in section 22. However we would like to see the Act dealing with the following aspects as well:

Recruitment and Selection Procedure 

The aim of the IPID Recruitment and Selection procedure is to recruit the best person for the job. In order to do this, the methods used to attract and select candidates must be free from bias or prejudice on the grounds of gender, marital status, race, religion, colour, ethnic or national origin, age, sexual orientation, gender reassignment, personal disability or nationality (including citizenship). The Act needs to mention that recruitment, selection and training shall be in line with the Employment Equity Act, as well as the Labour Relations Act. The Act also needs to specify the length of training at entry level as well. The IPID also need to ensure that aspects such Learnerships are not neglected. Countries such as Hong Kong and the UK make use of entry level for investigators as well. Warning: It is advisable not to recruit from the same agency you will be investigating because such will compromise the outcomes of the investigations.

Remuneration and conditions of service

Sec 23: Please remove “must be on par with members appointed as detectives in terms of the South African Police Service Act”. Rather, use “must be on par with other public servants appointed in terms of the Public Service Act”. These investigators are not police officials – so stop comparing them with the police. You also need to indicate that the conditions of employment shall be in line with the Basic Conditions of Employment Act read with relevant Bargaining Agreements.
Types of matters to be investigated

Sec 25 (c): Please remove “Station commissioner” and insert “station commander”

Section 25(3) (b). Maybe the term ‘corruption’ needs to be unpacked by including the following conduct:

· any attempt to pervert the course of justice or other conduct likely to harm the administration of justice, in particular the criminal justice system;

· payments or other benefits or favours received in connection with the performance of duties amounting to an offence in relation to which a magistrates’ court would be likely to decline jurisdiction;

· corrupt controller, handler or informer relationships;

· Provision of confidential information in return for payment or other benefits or favours where the conduct goes beyond a possible prosecution for an offence under the Protection of Information Act of 1982.

· extraction and supply of seized controlled drugs, firearms or other material;

· Attempts or conspiracies to do any of the above.
Conflict of interests and disclosure of interest

Sec 26: Please add: Identifying and Declaring a Conflict of Interest - it is important to promote public confidence in the IPID and this could be undermined if it appeared that any member of staff was able to be influenced inappropriately in the way in which they carried out their duties. This section MUST give guidance on: 

· identifying what may be a conflict of interest for you 

· completing the registration form for your personal file 

· what to do if you are offered a gift or hospitality 

· How what you do outside work could affect your job. 

Integrity measures

Sec 27: This section is very controversial. What is abuse of alcohol? What is abuse of drugs? What type of drugs? We believe that this section will never pass a constitutional test. This section is very much unclear. Does South Africa have a system and methods and procedures which are reliable with regards to the testing of abuse of alcohol or drugs? Is the government going to use a system like what is used in Athletics and Football with regards to random sampling of blood? Our suggestion is that this section needs to be revised in its totality because currently it contravenes individual rights.

Vetting

Vetting/screening criteria need to be adjusted continuously owing to the development in the political field and changes in the social and socio-economic fields. On a macro level, screening criteria must be adjusted to the norms and values of the community of which the person is a part. However, on the micro level, screening criteria must provide for the unique nature of individuals and organizations. 
The overall picture of an individual's security competence (which is the result of individual differences and the individual's unique way of handling situations) has to play a determining role in a vetting recommendation/decision. The guidelines as set out in Chapter 5 of the Minimum Information Security Standards (MISS) of 1996 must not be overlooked.
Chapter 7: Finances and accountability
Sec 28. We believe that the word Minister must be replaced by Parliament. We are of the opinion that the agency must be accountable to Parliament and not to the Minister. This will minimize political interference-thus ensuring independence and impartiality.

Sec 29. The same as outlined in section 28 should apply here.

Chapter 9: Regulations, transitional arrangements, repeal and short title commencement

Sec 32. There is too much reliance on the SAPS. This is an independent agency. Therefore it must function just like any other independent agency such as the Office of the Public Protector, the Public Service Commission, just to mention a few. Employee allowances should be dealt with in terms of the Public Service Act of 1994 as well Public Service Regulations and Treasury Regulations.

Departments or bodies consulted (page 19)
It is alleged that Relevant Labour Unions have been consulted. We are of the opinions that this is a general statement. Which Union was consulted? Was it NEHAWU, PSA, POPCRU, SAPU.....Is it so difficult to mention them? We are of the opinion that it could have been better if there was consultation with the following bargaining councils as well, depending on the location of the ICD (the PSCBC, the GPSSBC or SSSBC).

General
We have taken note that in you preamble, you did not define what is “Police”. The SAPS Amendment Act of 2008, make provision for the establishment of Municipal/Metropolitan Police Services. The Act also makes provision for the ICD to exercise oversight over these agencies. However, in this new Act, you make no mention of these agencies. We have also taken note of the National Commissioner’s comments and the Minister of Police who recently indicated that they will integrate the Metro Police into the SAPS. Then if that is the case, what about the Provincial Traffic Police?” They do carry firearms and they do arrest people. Are they immune to prosecution? This aspect needs to be revised as well. We can learn this from the UK, where the IPCC has jurisdiction over the Police, SOCA and the Customs and Border Agency. We need to look at our jurisdiction very carefully.
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