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_________________________________________________________________

The South African No Torture Consortium (SANToC) is a consortium of five non-governmental organisations which provide psychosocial rehabilitation services to torture victims as part of their work
. The consortium engages in advocacy and public awareness about torture, develops the capacity of its member organisations in various areas and produces new knowledge in the field of torture rehabilitation and prevention. As the co-ordinator of SANToC, I welcome the opportunity to comment on this Bill.
The comments in this document pertain to CHAPTER 6 of the Independent Police Investigative Directorate Draft Bill 2010 (hereafter referred to as “the Bill”).
Missing from Chapter 6 is the Directorate’s responsibility to the victim/s of the acts it is obliged to investigate.
Who is a victim?
The regional and national protocols mentioned in these comments
 specify that a person can be considered a victim even if a successful prosecution and conviction of the perpetrator has not occurred and even if a perpetrator has not been identified or apprehended. Thus the actions recommended for dealing with victims can be carried out without first having proof of victimisation. This approach to identifying a ‘victim’ underpins these comments on the Bill.
1.) International Protocols

The Directorate and its Investigators should be aware of the rights of torture
 victims to rehabilitation services and compensation as per international protocols to which South Africa is party: 

1.1) Article 14 of the UN Convention Against Torture
 clearly defines the obligation of the state to “ensure in its legal system that the victims of an act of torture obtains redress and has an enforceable right to fair and adequate compensation, including the means for as full rehabilitation as possible. In the event of the death of the victim as a result of an act of torture, his dependants shall be entitled to compensation.” (bold added)

The imperative for state actors to promote access to redress, compensation and rehabilitation for victims of torture through its legislation and legal system is clear and thus the absence of reference to victims in the Bill is noteworthy.
The Association for the Prevention of Torture’s Handbook on state obligations under the UNCAT
 notes that “Redress involves official recognition that harm has been done to the person in question. Compensation generally, but not always, takes the form of a payments of an amount of money. Members of the CAT have emphasised regularly that the obligation of Article 14 of UNCAT involves not only the provision of material compensation and redress, but also physical, mental and social rehabilitation” (p.54) (bold added)
1.2)  The Resolution on guidelines and measures for the prohibition and prevention of torture, cruel, inhuman or degrading treatment or punishment in Africa
 (known as The Robben Island Guidelines) states in Part III: Responding to the needs of victims, Article 50, “The obligation upon the State to offer reparation to victims exists irrespective of whether a successful criminal prosecution can or has been brought. Thus all States should ensure that all victims of torture and their dependents are:

a) Offered appropriate medical care;

b) Have access to appropriate social and medical rehabilitation;

c) Are provided with appropriate levels of compensation and support:

In addition there should also be a recognition that families and communities which have also been affected by the torture and ill-treatment received by one of its members can also be considered as victims”

This places responsibility on the state to offer specific programmes. Although the state does not offer all of these particular services at present, there may be non-state organisations to which victims should be referred.
The Robben Island Guidelines
, taking particular account of the African context, point out that the state’s responsibility is to victims, their families and communities who have suffered the effects of torture. The Directorate may for example, interact with family members, witnesses and even fellow inmates of those who die or are tortured in police custody who may require rehabilitation services related to the incident, such as bereavement counselling, trauma counselling or information on the process of obtaining compensation.


2.) South African Protocols

The Bill should take into account certain South African protocols with reference to victims.
2.1.) The Victims’ Charter
 should be referred to in the Bill as the guiding principles which investigators should follow in their interactions with victims. 
The specific nature of the crimes the Directorate is concerned with, crimes which are perpetrated by police or with the knowledge or acquiescence of police, that is crimes which inherently involve the abuse of state officials’ power, may require specific or stronger measures to uphold victims’ rights than are contained in the Victim’s Charter.
Of particular importance for the Directorate is no. 4 of the rights laid out in the Victim’s Charter- the right to Protection. Where a person has been victimised by a state official or with the official’s acquiescence, and remains in the custody of such officials, the fear and possibility of reprisal, revenge and intimidation is magnified and so the right to protection becomes vitally important to uphold. The fact that an investigation is in progress may not deter perpetrators; torture can be perpetrated in a way that does not leave visible or detectable evidence. As such, a specific clause on the protection of victims and witnesses
 during investigation should be included in the Bill.

2.2.) It may be important to consider that the recent Draft Combating of Torture Bill (2010) refers to the state’s duty to provide “assistance and advice to victims of torture”.  

Should this imperative remain a state obligation in the final Bill, Investigators may then be obliged to provide information about compensation and rehabilitation to torture victims.
An argument for more emphasis on victims’ rights and more specific allocation of responsibilities to victims in the Combating of Torture Bill will be made by SANToC when the opportunity to comment arises. In the current draft it is stated as the responsibility of “one or more cabinet ministers, designated by the President”. Nothing else about victims’ rights is mentioned. The approach to torture victims in these two bills should be congruent.
3) The Directorate is an appropriate state organ to uphold victims’ rights.
 The supportive reaction of “bystanders” or people the victim encounters immediately after victimisation is a significant determinant of recovery from experiences such as rape, torture and other traumas. Investigators from the Directorate may be one of the first non-threatening or impartial state officials that a victim comes into contact with after being victimised by a state official or with an official’s acquiescence. As such, it is an important opportunity for the state to begin to remedy its abuse of power by demonstrating its ‘other side’ through the Investigator- being a just, respectful and protective agent to citizens and victims. This can be achieved through appropriate non-harmful interaction with victims (as per the principles in the Victims’ Charter) as well as by facilitating victims’ access to information, redress and rehabilitation. Access to rehabilitation soon after the incident can facilitate the documentation of important evidence (e.g. medical evidence of torture) and also result in improved rehabilitation outcomes. 

4.) Recommendations

In conclusion, it is recommended that:

1. The Investigators’/Directorate’s duty to provide information about accessing compensation and/or multidisciplinary rehabilitation services to victims, victims’ families and others affected by the incidents of torture/death/rape/other matters investigated should be included in the Bill.
2. Legal, medical and psychosocial rehabilitation services should be referred to specifically in the Bill.
3. The Bill should state that information about how to access rehabilitation services and/or referral to services should be provided to victims as soon as possible. 
4. However, it should also be stated that the victims’ participation in rehabilitation must be voluntary.
5. It should be stated that Investigators’/the Directorate’s interactions with victims should be governed by the 7 victims’ rights laid out in the Victim’s Charter. The Bill should make provision for creating specific measures, which are appropriate to the specific nature of these types of crimes, to uphold these rights.
6. The Bill should outline measures which the Investigator/Directorate should take to ensure the protection of victims, witnesses or those giving evidence, against reprisals by perpetrators during the progress of the case.

7. There should be a congruent approach to torture victims in this Bill and the Combating of Torture Bill which is currently being revised by the Department of Justice.
� Organisations in SANToC: Centre for the Study of Violence and Reconciliation, Institute for Healing of Memories, Khulumani Support Group, The Southern African Centre for Survivors of Torture, The Trauma Centre for Survivors of Violence and Torture.


� Resolution on guidelines and measures for the prohibition and prevention of torture, cruel, inhuman or degrading treatment or punishment in Africa: The Robben Island Guidelines, 2nd Edition, ACHPR, OHCHR and APT: Addis Ababa, April 2008. Adopted at the 32nd ordinary session of the African Commission on Human and People’s Rights, The Gambia, October 2002;


Minimum Standards for Services on Victims of Crime for implementing the Victim’s Charter for Victims of Crime in South Africa (Department of  Justice and Constitutional Development, 2004).


� A definition of torture is not specified in the Bill. This document uses the definition of torture outlined in the United Nations Convention Against Torture and other Cruel, Inhuman and Degrading Treatment (adopted in 1984)


� Ratified by South Africa in 1998-The United Nations Convention Against Torture and other Cruel, Inhuman and Degrading Treatment (adopted in 1984), 


� A Handbook on State Obligations Under the UN Convention Against Torture by Lene Wendland, Association for the Prevention of Torture, Geneva, May 2002.


� Resolution on guidelines and measures for the prohibition and prevention of torture, cruel, inhuman or degrading treatment or punishment in Africa: The Robben Island Guidelines, 2nd Edition, ACHPR, OHCHR and APT: Addis Ababa, April 2008. Adopted at the 32nd ordinary session of the African Commission on Human and People’s Rights, The Gambia, October 2002.


� Full title: Resolution on guidelines and measures for the prohibition and prevention of torture, cruel, inhuman or degrading treatment or punishment in Africa: The Robben Island Guidelines, 2nd Edition, ACHPR, OHCHR and APT: Addis Ababa, April 2008. Adopted at the 32nd ordinary session of the African Commission on Human and People’s Rights, The Gambia, October 2002.


� The Service Charter for Victims of Crime in South Africa (Department of Justice and Constitutional Development, 2004)


� Ensuring protection of investigators, human rights defenders as well as victims and witnesses and the families of these people is referred to in the Robben Island Guidelines, part III, 49.
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