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SUBMISSION BY RESERVE FORCE COUNCIL ON THE DEFENCE AMENDMENT BILL [B11 – 2010] 
Annexure A: 
Note Concerning the Framing of A Provision to Give Effect to the Requirements of Section 202 (1) of the Constitution of the Republic of South Africa, 1996

INTRODUCTION

1. By means of the advertisements placed by the Honourable Chairperson of the Portfolio Committee on Defence and Military Veterans in the print media on 26 and 27 June 2010 written submissions were invited from parties wishing to comment on – 

a. the Defence Amendment Bill [B11 – 2010]; and

b. the proposed inclusion in the Bill of an additional clause to inclusively define “Military Command” to give effect to section 202 (1) of the Constitution of the Republic of South Africa, 1996. 
 AIM

2. The Reserve Force Council welcomes the opportunity to do so and hereby submits its comments on the Bill and the proposed additional provision.

PROPOSED INCLUSION OF PROVISION ON “MILITARY COMMAND”

3. In view of the constitutional requirement that the South African National Defence Force must have a Reserve Force; the importance of having the Reserve Force’s capacity available to augment the Regular Force;  and the major role played by the Reserve Force as an integral part of the South African National Defence Force as well as a source of trained military capacity, it is suggested that no definition of the “Military Command” can be–
a. properly inclusive if the Chief of Defence Reserves is omitted from it; and
b. apt if  the Chief of Defence Reserves is not required to be a member of the Reserve Force.
4. The Reserve Force Council therefore earnestly recommends that – regardless of the precise wording ultimately adopted to define “Military Command” – that definition be framed to include the Chief of Defence Reserves and to require that that appointee must be a member of the Reserve Force. 
5. Bearing those recommendations and the independent sentiments expressed in Annexure A  in mind, the Reserve Force Council further suggests that consideration be given to the insertion of  an additional clause  in the Bill to substitute the current section 13 (1) of the Defence Act, 2002, by a provision framed along lines:-
“(1)

The President appoints the Military Command [Chief] of the South African National Defence Force which shall consist of –
a. the Chief of the South African National Defence Force who shall exercise the military executive command of that Force; and 

b. the officer incumbents of the military posts, subordinate to the said Chief, to be held by the Chiefs of the Services, Defence Intelligence, Joint Operations and Defence Reserves: Provided that any such appointment shall be made after the President has considered the recommendations of the Minister and the said Chief and, in the case of the Chief of  Defence Reserves, that the appointed officer is a member of the Reserve Force.”
6. The extent to which Parliament and the National Executive require transparency in respect of the organisation and military command of the South African National Defence Force to effectively exercise their oversight over the Force and its employment would appear to be –

a. a matter of constitutional policy rather than a question of law; and

b. best determined by those who are to exercise that oversight.

7. The Reserve Force Council re-iterates its views that the Chief of Defence Reserves should be a Reserve Force officer; included in any definition of the “Military Command” and – consequently - appointed by the President. In doing so, the Reserve Force Council trusts that the mooted line of approach will satisfy the oversight needs of Parliament and the National Executive.  
COMMENT ON THE PUBLISHED BILL

8. General:
The Reserve Force Council fully supports the principles underlying the Bill’s provisions in so far as they relate to the Reserve Force and the opportunities which it has regularly been given to date to comment on the development of the Bill. The Council wishes to comment on some practical and other minor matters as well as moot a requirement for the inclusion of an additional sub-clause in Clause 7 of the Bill (page 8).
9. Practical Matters Affecting The Honourable Minister:
 In relation to Clause 3 of the Bill (page 3) practical issues include the following: - 

a. Delegation of Powers:  The powers to be afforded the Honourable Minister by the amendments contained in Clause 3 – particularly its sub-clauses (a) and (e) – do not appear to be delegable. This seeming hiatus could entail the involvement of the Honourable Minister in potentially large volumes of administration and may be remedied by providing for the exercise of those powers by “the Minister or an officer authorised thereto by the Honourable Minister”  or, alternatively, by providing for “the Chief of the South African National Defence Force or an officer authorised thereto by the said Chief” to do so in the Minister’s stead, namely, to –

i. sign the military-service contracts;

ii. effect the termination of service if a section 53 (1)-category Reserve Force member should fail to conclude a military-service contract; and

iii. authorise the voluntary extension of a Reserve Force member’s service when the member’s service would otherwise expire during the course of an operation.

b. Termination of Service:  In terms of Clause 3 (a) of the Bill (page 3) a section 53 (1)-category Reserve Force member is afforded an 18 month period of grace within which to conclude a contract of service and, if the member should fail to do so, the member must be given notice of the intention to terminate his or her membership and then afforded a further “reasonable opportunity” to conclude the contract. Apart from the potential impossibility of effectively giving that notice and the administrative burden which that requirement will impose, amore basic question arises: Shouldn’t that member’s service simply terminate by operation of law on the expiry of the 18 month period?
10. It is suggested that consideration be given to these concerns.
11. Drafting:
Attention is drawn to the following:
a. Clause 3 (a):  The new section 53 (b) (ii) commences with the words: “Should any such members...”  The last word should read “member”.
b. Consistency of Language: Clause 3 refers to “contract of service” whilst Clause 7 (a) of the Bill (page 8) refers to “military service contract”. It is suggested that one or the other be used to ensure consistency of language.
PROPOSAL FOR INCLUSION OF A FURTHER SUB-CLAUSE IN CLAUSE 7 OF THE PUBLISHED BILL 

12. Issue:
Section 104 (1) of Defence Act 42 of 2002 provides that “[a]ny employer who unfairly discriminates against any of his or her employees on the grounds that the employee wishes to be or is a voluntary member of the Reserve Force, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding one year.” This provision affords Reserve Force members who are employees a measure of protection and had its roots in the repealed section 4 of Defence Act 44 of 1957.
13. The repealed section 4A of Defence Act 44 of 1957 similarly penalised that sort of unfair discrimination which would occur when a person refuses to employ another person because of that other person’s membership of the Reserve Force or liability to call-up. In general terms, such conduct would discourage persons from voluntarily enrolling in the Reserve Force or, if already members, from retaining Reserve Force membership. In the interests of the encouragement of the voluntarism on which the maintenance and expansion of the Reserve Force depend, this type of discrimination ought to be effectively discouraged. The current Defence Act 42 of 2002 does not do so.
14. Recommendation:
To do so, it is that a sub-clause be included in Clause 7 of the Bill (page 8) in the following or like terms:-
“(a) by the insertion after subsection (1) of the following subsection:

“ (1A) 
Any person who refuses or gives out that he or she will refuse to employ any other person because of that other person’s membership of or liability to render service in the Reserve Force is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding one year.”
REQUEST

15. The Reserve Force Council wishes to make a verbal presentation.
CONCLUSION

16. The Reserve Force Council appreciates the opportunity given it to make these submissions and trusts that they may be of assistance to the Committee and its Honourable Members. 
Rear Admiral (JG) L M Bakkes (ret)
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