Comments on the Civilian Oversight Bill
Ch.3: Appointment of the Secretary
6. (1) The Minister must, subject to the laws governing the public service, appoint a person as Secretary for the Police Service.

Comment
This provision of the Bill may be in contravention of the Public Service Act, s12(1)(A) which clearly gives powers for the appointment of National Heads of Department as the prerogative of the President. Whereas the president may delegate this functions to a Minister, such powers may be withdrawn and therefore this provision may be in conflict with the provision of the PSA.
(2) The Secretary is appointed for a term of five years, which is renewable for one additional term only, subject to terms and conditions of service under the laws governing the public service.

Comment

Section 12(2)(c) of the Public Service Act, which in my view is the law governing the public service provides that a Head of Department must be appointed for a period of 05 years which is renewable to a maximum of 05 years at a time. The provision that limits the number of times that the contract of the Secretary is renewable would thus be inconsistent with this provision. It is however noted that in some instances, there are limits set on the renewal of contracts but this would not be on people appointed in terms of the Public Service Act.

 (4) The Secretary must not be a member or former member of the police service of the Republic contemplated in section 199(1) of the Constitution.

Comment
Whereas the logic behind this proposition is not articulated in the bill, it is my considered view that this provision may create a problem for government in the future. Given the nature of the work that the Secretariat is supposed to perform both in terms of the bill and the Constitution, it might be considered strategic at some time in the future by the Minister to get someone who has a working experience of the SAPS. The nature of the work that the Secretariat is expected to do may also benefit from a situation where the Secretariat recruits a member of the service as part of its Senior Management Service or any level for that matter. That such a person would be disqualified from appointment as a Secretary may not necessarily be beneficial to the system itself unless there are serious and compelling reasons why this provision must be included.

s11(2) A person may not be acting Secretary for a period longer than 90 days at a time.

Comment
In terms of the laws governing the public Service, there is no limit on the period for Acting. A provision exists in our public service laws for instance for temporary incapacity which is normally given when one would have exhausted all his/her sick leave days. We have also had instances where officials have been suspended from duty for a period of time for one reason or the other. This provision would therefore create a problem in terms of its implementation and the committee may have to revisit its broad implications.

13. Subject to section 14, each MEC must constitute a provincial secretariat for that province, to support and align the mandate of that provincial secretariat with the mandate of the Secretariat: Provided that the date on which a provincial secretariat comes into operation, will be determined by the MEC in consultation with the Minister 

Comment
What is the role of the Premier as head of the Province with regards to executing this function?
15. (1) The MEC must, in consultation with the Minister and subject to the laws governing the public service, appoint the head of a provincial secretariat in the province.

Comment

This section is in contravention of section 3A of the Public Service Act with regards to appointment of Heads of Department and state agencies in the province.

(2) The head of a provincial secretariat is appointed for a five-year term which is renewable for one additional term only, subject to terms and conditions of service under the laws governing the public service. 

Comment
Same as in 15(2) above.

17. (1) If an MEC has lost confidence in the head of a provincial secretariat, that MEC may, in consultation with the Minister, institute appropriate proceedings for the removal or transfer of, or disciplinary action against, that head of provincial secretariat, in accordance with the laws governing public service.
(2) Despite the provisions of subsection (1), the MEC may, in consultation with the Minister, remove the head of the provincial secretariat from office on account of—
(a) misconduct;
(b) ill health; or
(c) inability to perform the duties of that office effectively.

Comment

What is the role of the Premier as provided for in section 3A of the Public Service Act?

Vacancies
18. (2) A person may not be acting head of a provincial secretariat for a period longer than 90 days at a time.

Comment

Same as in s11(2) above.

Part 3

Intervention by Secretariat
23. (1) Notwithstanding the provisions of this Chapter, the Secretariat may, on the instructions of the Minister, intervene in the affairs of a provincial secretariat—
(a) when that provincial secretariat is unable to perform its functions effectively;or
(b) when that provincial secretariat cannot fulfil its obligations in terms of this Act, and take appropriate steps to ensure proper fulfilment of its functions in terms of this Act.
(2) The Secretariat may only intervene in the affairs of a provincial secretariat after the Minister approves an intervention contemplated in subsection (1).
(3) Subject to subsection (4), the intervention contemplated in subsection (1) may not extend for a period longer than 90 days at a time.
(4) The Secretariat must, while the intervention continues, report regularly to the Minister, and make appropriate recommendations should the intervention continue for a period longer than 90 days.

Intervention by Secretariat on instruction by Minister
24. The Minister may instruct the Secretariat to intervene in the affairs of a province if circumstances of a sensitive nature require an intervention by the Secretariat.

Comment 

I am not sure to what extent this provision is in line with the spirit of the Constitution as well as the Public Service Act with regards to a National Department intervening on matters of provincial administration. My understanding of section 125 of the Constitution is that the Executive Authority of a province in vested on the Premier. 

Other matters not covered in the bill

It is my observation that the powers conferred to provinces as per section 206(3) of the Constitution have been watered down by this bill. I have also observed that whereas there were other mandates entrusted to the Secretariat by the White Paper on Safety and Security (1998 – 2004), such powers have since fallen off given the objective reality that the White Paper has expired.

In the spirit of cooperative governance, and with full realisation of the nature of work that the service is entrusted with as well as its area of operation (station level), I think it might be desirable to, if possible also reflect on any civilian oversight role that the Local Sphere might take responsibility for especially as it relates to such issues as service delivery by the SAPS.

Conclusion

Whereas my focus was mainly on the areas that are covered by the bill, there might be other issues that you may wish to look at which are covered broadly by the provisions of chapter 6 of the Constitution as well as by the Public Service Act.


