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Introduction to the Centre for the Study of Violence and Reconciliation
1. The Centre for the Study of Violence and Reconciliation (CSVR) is an independent, non-profit organisation founded in 1989. The primary goals of CSVR are to contribute to the building of violence-free societies and to promote sustainable peace and reconciliation in South Africa, across the African continent and globally. In addition to staff involved in managerial and administrative functions CSVR include researchers, community facilitators, psychologists and social workers. CSVR has a website www.csvr.org.za which provides information about the organisation and free access to CSVR publications.

2. This submission has been developed by the Criminal Justice Programme at CSVR. The Criminal Justice Programme is concerned with democratic criminal justice, namely criminal justice which is responsive to the people of South Africa and which conforms to the norms of the Constitution. The Criminal Justice Programme has a history of work in the criminal justice arena in South Africa which goes back to the early 1990s and includes in depth engagements in the policing and correctional arenas. It has been engaged with questions to do with the Independent Complaints Directorate (ICD), the Secretariat and police accountability for much of this period. 
3. CSVR is grateful for the opportunity to make this submission on the two bills. We hope that our comments will be of value to the process of deliberation around the two Bills. We would like to request the opportunity to make a verbal presentation on the Bills.   
Structure of submission

4. This submission is structured as follows: 
a. The first part of the submission (paragraphs 5 – 25) provides our comments on the Independent Police Investigative Directorate Bill (the IPID bill).

b. The second part of the submission (paragraphs 26 – 29) provides comments pertinent to the Civilian Secretariat for Police Service Bill (the Secretariat Bill).

Comments on the Independent Police Investigative Directorate Bill (IPID Bill)

5. CSVR has previously motivated for strengthening the current ICD in order to enable it to play its role more effectively. Our understanding of the IPID bill is that has some positive features which may provide a foundation for the IPID to be a stronger body than the ICD. However there are also several features of the bill which do not contribute to this end, and some which weaken the IPID relative to the ICD. Our concerns relating to the IPID bill which are detailed below pertain to:

a. Provisions requiring mandatory investigations 

b. Matters which the IPID may investigative 

c. Lack of clarity regarding the powers of the IPID 

d. Obligations of SAPs and municipal police agencies to report cases 

e. Power of IPID to make recommendations and obligation of police to respond

f. The authority to refer and monitor investigations    
g. Absence of a definition of torture. 
Potential strengths of the IPID bill 

6. Our view is that the function which should be played by a body such as the ICD/IPID should essentially that of ensuring that police agencies in South Africa are paying adequate attention to ensuring that their personnel uphold appropriate standards of conduct and integrity. The implication of our view is that: 

a. Police agencies should ensure that effective mechanisms are in place to:

i. To receive complaints and identify members who may be involved in wrongdoing
ii. To investigate such matters and ensure that members implicated in wrongdoing improve their conduct and/or are sanctioned by disciplinary measures and where appropriate through the criminal justice system.

iii. To identify systemic problems contributing to wrongdoing.

iv. To encourage high standards of conduct and integrity from their members.

b. The key role of an oversight agency such as the ICD/IPID should be to ensure that police agencies are fulfilling these obligations. In order to be able to do this the oversight agency needs to both:

i. Have the necessary authority, powers and resources to subject police to investigation; and 

ii. Have access to a high level of information regarding alleged or possible misconduct or offences by police. 

7. In line with this we believe that the move to redefine the ICD/IPID as an ‘investigative’ agency rather than a ‘complaints’ agency is an appropriate step and has the potential to considerably strengthen its role. We believe this is an appropriate step for various reasons.    

a. The way in which the mandate of the ICD is currently defined contributes to the ICD being overloaded. The current situation where the ICD is regarded as the principal body responsible for receiving complaints against the police AND has the obligation to investigate all deaths in custody and as a result of police action contributes to the ICD having a major case-load. 
b. In addition our view is that it reinforces the tendency for the SAPS and municipal police agencies to neglect their own responsibility for the conduct and integrity of their members. The effect is that cases which are generated by police conduct become a burden for the ICD ( and a source of dissatisfaction with the ICD) while the police neglect their own responsibility for dealing with the problems which give rise to them
8. However an important part of the framework outlined in the preceding paragraphs is the need for police agencies to recognis their responsibility for the conduct and the integrity of their members. While there have been some positive steps taken by the SAPS and municipal police agencies in this regard the overall picture has not been very satisfactory. To take some key examples: 

a. The SAPS in particular does not consistently monitor the use of lethal force by its members and, other than through training, does not consistently engage with the issue of the use of lethal force. Associated with this the SAPS does not attend to problems associated with stations or units involved in particularly high levels of the use of force.   
b. Both the SAPS and municipal police agencies have been ineffective in addressing problems of corruption amongst their members.
c. The IPID Bill and Secretariat Bill will not necessarily rectify this. However it would appear to us that this would best be rectified by amendments to the legislation governing police in South Africa. We suggest that this be one issue which is prioritized for consideration in any amendments to police legislation which may be considered at a later point.  

Mandatory investigations 

9. It is our view that the effectiveness of the directorate will be enhanced by providing it with a greater degree of flexibility so that the directorate can focus its investigative resources on particular types of misconduct which are most serious or are occurring at a high level, or on particular stations or units which are consistently associated with problems of misconduct. In this regard what we believe would be most important is for:

a. The IPID to be informed as quickly as possible of certain categories of cases.

b. For the IPID to have the authority be able to designate that it is taking responsibility for the investigation of specific cases or categories of cases.

10. While we think it is acceptable to designate certain categories of cases as cases for mandatory IPID investigation the greater the degree to which this is done the less the flexibility which the IPID may have to focus on ensuring that key categories of cases are investigated effectively.  
11. The current section 25(1)(d) and 25(1)(f) may prove to be counterproductive in this regard. For instance a provincial Secretariat may receive a large number of service delivery complaints all of which may be referred to the IPID by the MEC so that the IPID is burdened with a major case-load of ‘non-priority’ cases.  We therefore propose that any referrals to the IPID should be done in ‘consultation with the Executive Director’.
12. We therefore propose that:

a. Subsection 25(1) be amended to provide: That cases for mandatory investigation be restricted to:

i. Deaths in police custody or as a result of police action;

ii. Complaints of torture;

iii. Complaints of rape by a police officer; and 

iv. Complaints of rape of a detainee by other detainees. 

b. Subsection 25(2) be amended to provide that: The Directorate shall investigate any other category or case of possible or alleged offences or misconduct by police referred to it:

i. By the Executive Director;

ii.  By the Minister, an MEC, or Secretary, acting in consultation with the Executive Director. 
c. Note that the above proposal is also intended to address other facets of the bill which appear to be shortcomings including:
i. By referring to ‘any matter’ Section 25(1)(d) and 25(1)(f) do not place any restriction on the type of matter which may be referred to the IPID. 

ii. It is not clear what the intended distinction is between Section 25(1)(d) and 25(1)(f) and we suggest that these to some extent duplicate each other.

iii. The current Section 25(2) appears to be erroneous and does not add anything of substance to Section 25(1). 
Matters which the IPID may investigative 

13. We propose that: the current Section 25(3) of the Bill should be deleted. Our principal reason for motivating for this is that the Section does not add anything to the Bill as the Section 25(1(f) already provides that the Executive Director may elect to investigate other categories of cases. In terms of our proposals this would be addressed by Section 25(2).   Whether in terms of the current Bill or our proposed revisions Section 25(3) is therefore superfluous and redundant 

14. Our objections to the Section are also that:

a. The concept of ‘systemic corruption’ referred to in Section 25(3)(a) does not have any self evident meaning.  Does this for instance imply that the IPID would need to investigate the ‘systemic’ nature of the corruption (the organisational factors contributing to corruption) or the individual cases of a pattern of systemic corruption. If it is the latter it is not clear what differentiates Section 25(3)(a) from Section 25(3)(b).
b. We believe that unless substantially greater resources are provided to the IPID and the body is in some measure reconstituted as an ‘Anti-corruption’ investigative agency it will not be able to take responsibility for investigating most corruption. 
c. Currently the ICD is able to investigate individual cases of specific types of corruption but much of the problem of corruption in policing in South Africa is not addressed by it.  We believe that the:
i. The essential role which will be played by the IPID will be the investigation of human rights violations by police.

ii. That the IPID can play a useful role in investigating some corruption cases but that this legislation, its current level of resourcing, and its current expertise do not enable it to investigate complex and difficult to investigate cases of corruption such as forms of corruption which require covert surveillance to be investigated. 

d. We do not see why ‘matters relating to ... inefficiency of police to carry out its duties’ referred to in Section 25(3)(C) should be singled out as a special category of cases which the IPID may investigate. It appears to be implied here that the IPID would be responsible for carrying out investigations into the causes of inefficiency. If the intention is that the IPID investigate individual cases of this nature it is not clear why this should be prioritised above other categories of service delivery complaints.  

Lack of clarity regarding the powers of the IPID 
15. Section 53(3)(a) South African Police Service Act, 68 of 1995 currently authorises ICD investigators ‘to exercise those powers and perform those duties conferred on or assigned to police officers by any law’. This is a general provision which  indicates that ICD investigators exercise all powers exercised by police.
 

16. Section 24 of the IPID Bill however only provides IPID investigators with the powers conferred on them by the IPID Bill itself. The powers which are conferred on investigators are set out in Section 24(2). However Section 24(2) is ambiguous and unclear:

a. Section 24(2)(a) says that IPID investigators may exercise powers relating to the ‘investigation of offences’.  
b. Sections 24(2)(b)-(g) then proceeds to itemize specific powers which are bestowed upon a peace officer or a police official by the Criminal Procedure Act.

c. Our concerns here is that it is not clear why the section both has a general provision relating to the ‘investigation of offences’ and then also itemizes some powers but not others exercised by police detectives. Thus for instance the itemized list makes reference to most powers exercised by police under the Criminal Procedure Act but makes no reference to the powers conferred by Section 252A on the ‘authority to make use of traps and undercover operations’. 

d. In order to make it as clear as possible that there are no restriction on the powers exercised by investigators we therefore propose that Section 24(2) should be amended to provide that 

 (2) An investigator has the powers to investigate alleged offences [as] which are bestowed upon a peace officer or a police official, provided for in the Criminal Procedure Act 1977 (Act No. 51 of 1977) and any other law. These powers include but are not restricted to:   

(a) the ascertainment of bodily features of an accused person;

(b) the entry and search of premises;

(c) the seizure and disposal of articles;
(d) traps and undercover operations
(e) arrests;

(f) the execution of warrants; 
(g) the attendance of an accused person in court.
Obligations of SAPs and municipal police agencies to report cases 
17. One of the key weaknesses of the IPID Bill as compared to current provisions pertaining to the SAPS is that it imposes no obligation on the SAPS to report matters to the IPID. By contrast Section 53(8) of the current SAPS Act obliges the SAPS to report all deaths in custody or as a result of police action to the ICD.

18. The IPID bill should seek to not only reproduce but strengthen these provisions and ensure that they are aligned with the current mandatory reporting provisions contained in the Bill. We therefore propose that the Bill should provide that:

a. The National Commissioner or head of municipal police agency shall ensure that the cases or complaints referred to in Section 25(1) (that is cases shall which are the subject of mandatory IPID investigation) are promptly reported to the IPID.

b. In addition to matters covered by Section 25(1) any complaint of alleged assault or assault with intent to inflict grievous bodily harm shall also be reported to the IPID in the same manner.
c. On request by the Executive Director, the Minister may issue regulations designate that any other category of cases must be promptly and immediately reported to the IPID.
d. Failure to promptly report a matter when such reporting is required shall be a disciplinary offence. The IPID may recommend that any police officer who fails to promptly report a matter to the IPID shall be subject to disciplinary proceedings. 

19. Note that the recommendation provided above to the effect that allegations of assault should be reported to the IPID by the police is intended to remove the burden from police of having to adjudicate on whether allegations of assault amount to allegations of torture or not. As is widely acknowledged existing definitions of torture are difficult to apply and this applies partly to delineating a boundary between cases of torture and other cases of assault. 
Power of IPID to make recommendations and obligation of police to respond

20. A further matter in relation to which the IPID Bill may be weaker than the current legislation pertaining to the ICD is in the power to make various recommendations. Currently Section 53(6) of the SAPS Act provides that the ICD Executive Director may, inter alia 
(g) submit the results of an investigation to the attorney-general for his

or her decision;

(i) make recommendations to the Commissioner concerned;

(j) make any recommendation to the Minister or a member of the Executive

Council which he or she deems necessary regarding any matter

investigated by the directorate or relating to the performance of the

directorate's functions: Provided that in the event of a recommendation made to a member of the Executive Council, a copy thereof shall be forwarded to the Minister;

21. Section 6(4) of the draft Bill does provide that the Executive Director may refer matters investigated by the Directorate to the National Prosecuting Authority but makes no reference to any power to refer matters to the police or for that matter to the Minister or MEC (as provided for in the current Sections 53(6)(i) and (j)).  Investigations conducted by the ICD/IPID relating to deaths in custody for instance often produce evidence that police have neglected their obligations relating to the care of persons in custody which are provided for in Standing Orders and conclude that the members should be charged with  disciplinary offences. We therefore propose that
a. Section 6 of the Bill should therefore be amended to provide that the Executive Director may refer matters investigated by the Directorate to the Commissioner or police chief (in the case of municipal police).

b. Section 10 should at least allow the Executive Director to delegate these powers to the provincial head for each office.

22. Furthermore the IPID Bill reproduces weaknesses of current legislation governing the ICD in that there is no obligation on police to respond to recommendations that are put to them by the IPID. We propose that the Bill address this shortcoming by inserting a clause requiring that:

i. A police agency must acknowledge receipt of a written recommendation received from the IPID within 24 hours;  and 

ii. The police agency must reply in writing to a recommendation within a fixed time period (such as 1 month) indicating:

1. Steps taken to implement the recommendation; or 

2. If the police agency believes that there are good reasons why they should not institute the recommendations, providing reasons for not doing so. 
iii. If the Executive Director is dissatisfied with the reasons provided in such a response and is not able to resolve the matter in consultation with the relevant commissioner or police chief the matter may be referred to the Secretary who may take up the matter with the Commissioner or police chief or refer the matter to the Minister if s/he regards it as necessary. 
The authority to refer and monitor investigations    

23. A further way in which the IPID Bill restricts the IPID relative to the ICD is that it provides no power to the IPID to refer investigations to the SAPS. 
a. Section 53(2) a of the SAPS Act provides that the ICD ‘may mero motu or upon receipt of a complaint, investigate any misconduct or offence allegedly committed by any member, and may, where appropriate, refer such investigation to the Commissioner concerned; 
b. Section 53(6)(a) of the SAPS provides that the ICD Executive Director may at any time withdraw any referral made under subsection.
c. Section 53(6)(c) provides that the ICD may (i) monitor the progress of; (ii) set guidelines regarding; and (iii) request and obtain information regarding, an investigation referred to a Commissioner …;
24. The power of referral is potentially of relevance in relation to various matters including investigations of deaths in custody or as a result of police action which are reported to the IPID by the police. Currently, where the ICD attends the scene of such deaths, there is frequently no evidence that the death is linked to an offence and therefore little reason for the ICD to take over the investigation necessary to prepare the case to be submitted to an inquest. We believe that it would be better for the IPID to retain the authority to refer investigations to the SAPS. The IPID Bill should provide that the Directorate has the authority to refer cases to police agencies and to monitor such investigations. 
No definition of torture 
25. We understand that a process is in motion to introduce legislation that will criminalise torture in South Africa and envisage that this legislation would provide a definition of torture. However in the absence of such legislation there is no definition of torture on the statute books in South Africa. We propose that the definitions section should provide the definition of torture provided for in the United Nations Convention Against Torture though perhaps this should provide that this definition is ‘Subject to any other law which may define torture’  

Concerns regarding the Secretariat Bill 

26. We note that the key provision in terms of which the Secretariat is to be founded is Section 208 of the Constitution.

a. Section 208 provides that ‘A civilian secretariat for the police service must be established by national legislation to function under the direction of the Cabinet member responsible for policing’. 

b.   Section 208 is preceded by:

i. Section 206 which deals with political responsibility for the police including the authority of the Minister to set national policing policy after consulting provincial governments under Section 206(1); and  

ii. Section 207 which deals with control of the police service.

c. Our understanding is therefore that the key instrument for civilian authority over police is the Minister and that the function of the Secretariat is in many ways to support the Minister in being able to exercise this authority. The SAPS in particular is an extremely large and complex organisation whose activities are exceptionally difficult to monitor and evaluate. We therefore understand that this is a critically important function and that the ability of the Minister to exercise effective oversight and political authority over police is in many ways dependent on the degree to which there is a functioning Secretariat.
d. In this regard we believe that the provisions of Sections 4 and 5 of the current Secretariat Bill are not sufficiently clear. Though there are certainly provisions authorising the Secretariat to fulfil the type of function referred to in the previous paragraph these sections simultaneously place a host of other obligations on the Secretariat including obligations:

In terms of Section 4 dealing with the objects to the Secretariat  to—

(c) liaise and communicate with stakeholders;

(d) implement a partnership strategy to mobilise roleplayers and stakeholders to strengthen service delivery by the police service to ensure the safety and security of communities;

(e) implement, promote and align the operations of the Secretariat in the national and provincial spheres of government;

(f) co-ordinate the functions and powers of the Secretariat in the national and provincial spheres of government;

(g) promote co-operation between the Secretariat, the police service and the Directorate; and

In terms of Secton 5 (1) dealing with the functions of Secretariat

(1) The Secretariat must, in order to achieve its objects—

 (e) consider such recommendations, suggestions and requests concerning police and policing matters as it may receive from any source;

(g) enter into either memoranda of understanding or agreements or both, in consultation with the Minister, with civilian oversight groups and other parties and engage such groups and parties to strengthen co-operation between the various roleplayers;

In terms of Section 5(2) dealing with the competencies and capabilities which must be  established by the Secretariat must, 

(iv) create a resource centre as an information hub and information dissemination source; and

(ii) conduct ongoing interaction with citizens in the manner contemplated by this Act;

(iii) enhance the quality and accessibility of safety programmes through improved participation by the community;

(iv) encourage national dialogue on safety and crime prevention;

(v) facilitate activist and interventionist models in communities;

(vi) co-ordinate efforts to deal with challenges and blockages within the police service; and

(vii) maximise capacity and expertise in the Secretariat.
e. It is not that we are in principal opposed to any of these provisions but rather that we are concerned that overall the Bill may tend to place too large a burden of obligations on the Secretariat thereby undermining it in perfoming what we regard as its core functions. We therefore propose that:

i. Provisions regarding the monitoring and evaluation of policing and policy support to the Minister should be distinguished from many of the other provisions which are listed here; and

ii. That the Secretariat should be obliged to perform the monitoring and evaluation and policy support functions; but 
iii. That the Secretariat should be able to elect to act on some of the other  objects and functions and the capabilities and competencies which it may have rather than these all being mandatory as implied by the use of the word ‘must’ in Sections 5(1) and (2).
Lodging and investigation of complaints 

27.   As noted above  we are of the opinion that the move to redefine the ICD/IPID as an ‘investigative’ agency rather than a ‘complaints’ agency is an appropriate step and has the potential to considerably strengthen the role played by this agency. However a key issue which we feel is not adequately addressed by either of the Bills concerns what is to happen in relation to the large number of complaints which are lodged each year by members of the public with the ICD, the vast majority of them dealing with grievances regarding unsatisfactory service delivery.  We note that:
f. Section 5(1)(a) of the Secretariat Bill provides that one of the obligations of the Secretariat is to ‘monitor the conduct of members and, where necessary, recommend corrective measures. 
g. Section 14(2)(a) of the Secretariat Bill provides that provincial secretariats must establish competencies and capabilities to evaluate and investigate police conduct in the province;  
28. We believe that it would be consistent with the way in which the functions of the two bodies are being realigned for the Secretariats to be responsible for receiving complaints particularly in so far as these pertain to matters of service delivery and are not being adequately addressed by the police agencies themselves (see our comments under paragraphs 6(a) above with regard to the role of police in this regard). In line with this there needs to be more explicit provision for the lodging of complaints. We therefore propose that 

h. Section 14(2) should provide that one of the competencies which should be established by provincial secretariats is the competency to receive complaints against the police. 

i.  In addition to the authority to investigate police conduct in the province provided for in Section 14(2)(ii) provincial Secretariats should also have the authority to refer matters to police agencies and monitor such investigations.
j. See further paragraph 29 where this proposal is further developed.
Overlapping jurisdiction between IPID and Secretariat 

29. In addition we note that the authority provided to provincial Secretariats in terms of Section 14(2)(a)(ii) in some ways duplicates and potentially creates conflicts of jurisdiction between the provincial secretariats and the IPID. We therefore propose that Section 14(2)(ii) should be amended to provide that provincial secretariats must establish competencies and capabilities to:

k. Receive complaints relating to police:
l. Evaluate police conduct in the province and investigate matters which are not subject to investigation by the IPID;

m. To refer matters to the police and monitors matters which have been referred to them.
End of submission  

� Section 53(3)(a) South African Police Service Act, 68 of 1995.
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