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BRIEFING DOCUMENT: THE PROTECTION FROM HARASSMENT BILL, 2010

1.
PURPOSE OF BILL

The Protection from Harassment Bill, 2010 (Bill 1 of 2010) emanates from an investigation by the South African Law Reform Commission (the Commission) into stalking behaviour. The Commission’s report on the matter contains legislative proposals (Project 130).  According to the Commission, the existing civil law framework, namely an interdict, and criminal law framework, namely the punishing of stalking conduct as a crime or the prohibition thereof by means of a binding over of a person to keep the peace in terms of section 384 of the Criminal Procedure Act, 1995 (Act No. 56 of 1955), do not provide adequate recourse to victims of stalking who are not in a domestic relationship. The Commission therefore proposed that legislation should be enacted specifically to cater for a civil remedy against stalking. The Bill proposed by the Commission aims primarily to address this type of behaviour by means of an order of court (called a protection order), in terms of which the harasser is prohibited from continuing with the harassing conduct.  If the perpetrator contravenes such a protection order he or she is then guilty of an offence.    

2.
 DISCUSSION OF BILL

2.1
Clause 1 contains various definitions and also spells out the application of the Bill in relation to the Domestic Violence Act, 1998 (Act No. 116 of 1998). The following definitions are of particular importance:
(a)
A “complainant” is defined as any person who alleges that he or she is being subjected to harassment or stalking.

(b)
A ”respondent” is defined as any person against whom proceedings are instituted in terms of the Bill.
(c)
A protection order may be granted by a magistrate’s court, prohibiting the future harassment by the perpetrator of the complainant. 
(d)
“Harassment” is defined broadly.  A person who directly or indirectly engages in conduct that causes harm or inspires the reasonable belief that harm may be caused to the complainant or a related person can be brought before court.  The conduct complained of must be unreasonable in the circumstances.  Unreasonableness features strongly in the definition and caters for the following scenarios:  

(i)
Firstly, if the perpetrator unreasonably follows, watches, pursues or accosts the complainant or a related person, or loiters outside of or near the building or place where the complainant or a related person resides, works, carries on business, studies or happens to be. 
(ii)
Secondly, if the perpetrator unreasonably engages in verbal, electronic or any other communication aimed at the complainant or a related person, by any means, whether conversation ensues or not. 
(iii)
Thirdly, if the perpetrator unreasonably sends, delivers or causes the delivery of letters, telegrams, packages, facsimiles, electronic mail or other objects to the complainant or a related person or leaves them where they will be found by, given to or brought to the attention of, the complainant or a related person.  
(e)
The concept of "harm" is also widely defined and means any mental, psychological, physical or economic harm.  
(f)
Another important definition is “related person”.  It is defined as a member of the family or household of the complainant or any other person in a close relationship with the complainant.  It is wide enough to cater for a myriad of different circumstances one will come across in our society.
 (g)
Also in the definition clause is a provision which spells out the concurrent application of the Bill vis-a-vis the Domestic Violence Act, 1998, by providing that the Bill does not prevent a person who may apply for relief against harassment or stalking in terms of the Domestic Violence Act, 1998, from applying for relief in terms of the Bill. During the course of its investigation the Commission considered whether the Domestic Violence Act, 1998, should not merely be amended to also make provision for stalking and harassment in situations where the perpetrator and victim are not in a domestic relationship, as set out in the Domestic Violence Act.  The Commission, however, came to the conclusion that such an amendment to the Domestic Violence Act, 1998, may cause confusion due to the specificity of the Domestic Violence Act, 1998. Furthermore, personal protection orders do not fit into the general ambit of the Domestic Violence Act, 1998, which, inter alia, involves issues of financial dependence, physical and emotional power and control and shared emotional history, which sets it apart from non-domestic abuse. The solution proposed by the Commission was that specific legislation should be enacted to cater for a civil remedy against stalking/harassment in situations where there is no domestic relationship between the perpetrator and the victim.
2.2
Clause 2 sets out how to go about applying for a protection order.  It provides who may apply for such an order and the circumstances in which an application may be brought. The procedures put in place are intended to be straight forward and inexpensive. Legal representation is not necessary. This clause provides for different scenarios. The complainant can apply to court for a protection order against harassment (referred to as a “protection order”). A person other than the complainant who has a material interest in the well-being of the complainant or related person may also bring an application for a protection order, on behalf of the complainant and with the written consent of the complainant. A child, or person on behalf of a child, may apply to the court for a protection order without the assistance of a parent, guardian or any other person.  A child is defined as a person under the age of 18 years.  An application for a protection order must be brought in the prescribed manner to a magistrate’s court by lodging the application and supporting affidavits with the clerk of the court. An important aspect is that the clerk of the court is required to assist a complainant, who is not legally represented, with his or her application.  The clerk is also required to inform the complainant, where applicable, of his or her right to lodge a criminal complaint against the respondent. Because the conduct under discussion so often occurs outside usual working hours during the dark hours, provision has been made for an application for a protection order to be brought outside ordinary court hours.  The court must, however, be satisfied that the complainant may suffer harm if the matter is not dealt with immediately.

2.3
Clause 3 deals with the consideration of the application by the court and the issuing of an interim protection order. A magistrate’s court must consider the application for a protection order and must issue an interim protection order against the respondent notwithstanding the fact that the respondent has not been given notice of the proceedings.  The court can, however, only do so if it is satisfied that there is prima facie evidence that –

(a)
the respondent is engaging, or has engaged in harassment; 

(b)
harm is or may be suffered by the complainant as a result of such 
conduct if a  protection order is not issued immediately; and

(c)
the protection to be accorded by the interim order is not likely to be achieved if prior notice of the application is given to the respondent. 

It is during this stage that the court will consider the crucial aspect of reasonableness of the respondent’s conduct to which I have already referred. The courts will obviously have to strike a balance between reasonable and unreasonable conduct. The interim protection order, if granted, together with the record of evidence, must be served on the respondent and must call on the respondent to show cause on the return date why a final protection order should not be issued against him or her. An interim protection order takes effect the moment it is served on the respondent and the clerk of the court must ensure that a certified copy of the interim protection order and the original warrant of arrest is served on the complainant. If the court decides not to issue an interim protection order, the clerk of the court must cause certified copies of the application and supporting affidavits to be served on the respondent, together with a notice calling on the respondent to show cause on the return date specified in the notice why a protection order should not be issued.

2.4
Clause 4 creates a mechanism in terms of which witnesses can be subpoenaed or warned to attend court proceedings. Failure to comply could result in criminal sanctions. Similar provisions are being inserted in the Domestic Violence Act, 1998, to enhance its application. These amendments are contained in the Schedule to the Bill.
2.5
The court may, in terms of clause 5, of its own accord or at the request of a complainant, order that proceedings be held behind closed doors and may also exclude persons from attending proceedings where the witness is a child.

2.6
Clause 6 provides for the issuing of a final protection order. If the respondent does not appear on the return date and there is prima facie evidence that the respondent has harassed the complainant, the court must issue a final protection order. If the respondent appears on the return date in order to oppose the issuing of a final protection order, the court must hear the matter and issue a final protection order if it finds, on a balance of probabilities, that the respondent has engaged or is engaging in harassment. If a court issues a final protection order, the clerk of the court, sheriff or peace officer identified by the court, must cause the original of such order to be served on the respondent and a certified copy of such order and the original warrant of arrest must be served on the complainant. Moreover, once a court has issued a protection order, the clerk of the court must forward a copy of the order as well as a warrant of arrest which is issued at the same time and which is suspended until it is required, to the police station of the complainant’s choice. I shall revert to the warrant of arrest when I deal with clause 8. In order to limit a complainant’s exposure to any further trauma as far as possible, clause 6 also gives the court a discretion, on its own accord or at the request of a complainant, to order that, during the examination of any witnesses, the respondent, if he or she does not have a lawyer, must direct questions for the witness to the court and not directly to the witness. The court will then re-direct the questions to the witness.
2.7
Clause 7 sets out the court's powers in respect of a protection order. A protection order by a court must prohibit the respondent from engaging or attempting to engage in harassment of the complainant or related person or prohibit the respondent from enlisting the assistance of another person to harass. The court may also impose additional conditions necessary to provide for the safety and well-being of the complainant or related person.  Among others, the court may order that a firearm or dangerous weapon in the possession of or under the control of the respondent be seized or that the complainant be accompanied by a peace officer to collect personal property or even that the harassment be investigated by the South African Police Service (SAPS) with the view to the possible institution of a criminal prosecution. A further protection measure is built into this clause where provision is made for the physical home and work address of the complainant to be omitted from the protection order in instances where it is necessary to ensure that the perpetrator is not able to make any form of contact with the complainant or related person. A court may not turn an applicant away purely on the grounds that other legal remedies are available for the applicant to use or explore.  
2.8
I return now to the issue of the warrant of arrest which is issued when a protection order is issued.  In terms of clause 8, when an interim or final protection order is granted, a warrant of arrest will automatically be issued for the respondent. The execution thereof will be suspended, pending any non-compliance with a condition of the protection order. If a condition of the protection order is thereafter contravened the complainant may then simply hand the warrant of arrest, together with an affidavit in which the contravention is set out, to a member of the SAPS. The warrant must then be executed by the police official.  The police official must arrest the harasser if imminent harm to the complainant may result from a breach of a condition of the protection order. A warrant may also, in certain instances, be executed, not by arresting the person, but by handing over a written notice to the harasser to appear in court on a date and at a time mentioned in the written notice. This method of securing the attendance of the person in court will be used if the police official is of the view that there are insufficient grounds for arresting the person. Criteria are spelt out in this clause to guide police officials on what is meant by “imminent harm”, for instance the risk to the safety or well being of the complainant or related person, the seriousness of the conduct in question, the length of time since the conduct complained about, took place and the nature and extent of the harm previously suffered by the complainant or related person. When a complainant approaches a police official for the execution of a warrant, that police official is obliged to inform the complainant of his or her right to also lay a criminal charge against the respondent and how to go about doing that. Further guidance to police officials will be given when the policy directives envisaged in clause 17 are prepared and issued. 
2.9
Clause 9 is important in the sense that it makes provision for the court to order a member of the SAPS to seize any arm or dangerous weapon in the possession of or under the control of the respondent and that a copy of the evidence so recorded be submitted to the National Commissioner of the SAPS for consideration in terms of the Firearms Control Act, 2000 (Act No. 60 of 2000).  A dangerous weapon is defined as an object, other than a firearm, which is likely to cause serious bodily injury if it were used to commit an assault.
2.10
Protection orders can be varied and set aside.  This is regulated by clause 10.  However, in order to ensure that complainants do not withdraw their applications under duress, which so often happens in matters of this nature, the court must be satisfied that the application to “withdraw” is done freely and voluntarily by the complainant. 
2.11
To which magistrate’s court would a person go if he or she wishes to bring an application for a protection order? Clause 11 is relevant in this regard. Generally, it would be the magistrate’s court where either the complainant or respondent lives, carries on business or is employed or where the incident or incidents took place. A protection order is enforceable throughout the country, no matter from which court it was issued. 
2.12
A crucial aspect for the success of this proposed legislation relates to the service of court process. If documents have not been served properly, applications for protection orders will in most cases flounder and the objects of the Bill will be frustrated. Therein lies the importance of clause 12. It provides that service of documents takes place in a manner prescribed by regulation by a clerk of court, a sheriff or a peace officer or in a manner as the court may direct. It is important that there are a number of different options which can be used, depending on the circumstances. The question may arise what is a peace officer.  Clause 1 states that a peace officer is a peace officer as defined in the Criminal Procedure Act, 1977. This Act, in turn, defines peace officer as a magistrate, a justice of the peace, a police official, a correctional official and a person who is a peace officer by virtue of section 334 of the Criminal Procedure Act, 1977.
2.13
Another important provision is clause 13. While it is necessary to put a mechanism in place as proposed in the Bill, it is equally important to ensure that the mechanism is not abused, especially by complainants who want to “punish” a person by making frivolous, vexatious or unreasonable applications for protection orders.  Persons who abuse the process and waste the courts’ time are liable to have cost orders made against them. 
2.14
Proceedings contemplated in the proposed Bill are subject to appeal and review.  This is regulated by clause 14.  
2.15
The penalties contained in clause 15 give an indication of the seriousness of the issue being addressed and the need to protect the rights of persons, with particular reference to the right to dignity and the right to freedom and security of the person.   The Bill criminalizes the following conduct: 

(a)
A contravention of any condition of a protection order, for which a fine or 
imprisonment for a period not exceeding five years may be imposed.

(b)
The making of a false statement in respect of a contravention of a protection 
order, for which a fine or imprisonment for a period not exceeding five years may 
be imposed.

(c)
The revealing of information of the complainant in contravention of a direction 
of a court, for which a fine or imprisonment for a period not exceeding two 
years may be imposed.
2.16
Once the Bill is enacted regulations will be required.  See clause 16. 
2.17
The successful implementation of many statutes is dependent on how it is applied by different functionaries in Government service. Clause 17, like many other Bills passed recently by Parliament, requires heads of Departments to expand on the legislative provisions by issuing directives to ensure that the statutory provisions are given effect to meaningfully and as intended by the legislation. The National Director of Public Prosecutions must therefore issue directives regarding the institution of prosecutions in respect of any offence arising out of this legislation. In similar vein, the National Commissioner of the SAPS must issue national instructions to regulate the conduct of police officials in terms of the proposed legislation and the Director-General: Justice and Constitutional Development must issue directives to regulate the conduct of clerks of the court in terms of the proposed legislation.  As in the past, the directives and instructions must provide for disciplinary steps to be taken against prosecutors, police officers or clerks of the court if they do not comply with the directives or instructions.

2.18
 Besides the Domestic Violence Act to which I have already referred and which is being amended in order to secure the attendance of witnesses at court, there are also other statutes which are also being amended by the Bill. These amendments are set out in the Schedule. While some are being amended consequentially, others are being amended to enhance their effectiveness. One of those being amended to enhance its effectiveness is section 384 of the Criminal Procedure Act, 1955 (Act No. 56 of 1955).  This provision from the 1955 Criminal Procedure Act, which has been kept alive because of its usefulness, deals with binding over of persons to keep the peace.  While it is still applied, there are aspects which, if amended slightly, could enhance its efficacy. At present this section gives a magistrate the discretion to hold an inquiry if a complaint is made against a person who conducts him or herself in a violent or threatening manner. The provision is being amended so that where such a complaint is made under oath, an inquiry must be held.  At the moment the magistrate has a discretion, after the holding of an inquiry, to order that the respondent give recognisances with or without sureties in an amount not exceeding R2 000 to keep the peace. It is proposed that the provision be amended by removing this discretion and requiring the magistrate to make such an order if he or she finds, on a balance of probabilities, that the conduct in question did take place. A mechanism to secure the attendance of witnesses is also proposed, something which is lacking in the provision as it stands. 
3.
CONCLUDING REMARKS

3.1  Because journalists often, in the course of their investigations for purposes of getting information, might be accused of harassing persons, the concern has been raised that the Bill might impact negatively on the media, particularly investigative journalists. This aspect was considered during the drafting of the Bill. As in other legal systems throughout the world a legal system has to balance conflicting interests. This is especially true with regard to the phenomenon of harassment as is addressed in the Bill. Harassment may consist of various acts which, when considered on their own, cannot be regarded as an offence or a delict, but the sum total of which may amount to a serious infringement of the rights of a person. This is also the reason why harassment per se was not made an offence and criminalised. The process envisaged in the Bill is that a court of law must decide, weighing up all relevant factors, whether certain conduct, which falls within the definition, amounts to harassment. To strike such a balance a court must, among others, take into account the competing constitutional rights of the different parties, as well as other established legal principles which may either justify or not justify the so called harassing behaviour. The whole issue of reasonableness, as already indicated, will come into play.
3.2  Although the Bill provides that a court may, without a hearing, grant an interim protection order against the respondent if it is satisfied that there is prima facie evidence that the respondent is engaging, or has engaged in harassment, an opportunity is provided for a hearing on the return date to show cause why a protection order should not be issued. 

Thank you.

