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ANNEXURE A 
to Reserve Force Council

Submission dated 14 July 2010

NOTE CONCERNING THE FRAMING OF A PROVISION TO GIVE EFFECT TO THE REQUIREMENTS OF SECTION 202 (1) OF THE CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996
INTRODUCTION
1. The advertisement placed by the Honourable Chairperson of the Portfolio Committee on Defence and Military Veterans in the print media on 27 June 2010 also invited written submissions on the proposed inclusion of an additional clause in the Defence Amendment Bill to provide for an inclusive definition of ‘Military Command’ as section 202 (1) of the Constitution requires the President to appoint the ‘Military Command of the Defence Force” and the Defence Act, 2002, does not define ‘military Command’. The advertisement continues to state that “...instead, sections 7 (1) and 13 (1) of the Defence Act only stipulates (sic) the appointment of the Secretary of Defence (sic) and the Chief of the SANDF by the President. An inclusive definition of the Military Command is therefore proposed, to include the appointment of the Chiefs of the Army, Air force, Navy, Medical Health Services, Defence Intelligence and Joint Operations to this structure.”
AIM

2. This note will address the definition of Military Command and conclude with a recommendation on the drafting of a provision or provisions in that regard.
DISCUSSION

3. The Department:
The Department of Defence (DOD) consists of the Defence Secretariat; the South African National Defence Force (SANDF); and any auxiliary service.

4. Defence Secretariat is a Constitutional Requirement:  The Constitution required that a “civilian secretariat for defence must be established by national legislation to function under the direction of the Cabinet member responsible for defence”
. This was done when section 7A was inserted
 in the now largely-repealed Defence Act 44 of 1957 and is reflected in current legislation.
 
5. Secretary for Defence not Part of Military Command:
The Secretary for Defence is head of the Defence Secretariat and is appointed to that post by the President.
 The Secretary must be a citizen of South Africa and may not be a member of the SANDF. Consistent with the Constitution’s oversight provisions and requirement for a civilian defence secretariat functioning under the direction of the Minister, national legislation  provided, amongst others, that: “The Secretary for Defence...must perform such functions as may be entrusted to the Secretary for Defence by the Minister, in particular those necessary or expedient to enhance civil control by- 



(i)
Parliament over the Department; 

(ii)
parliamentary committees having oversight over the Department; and 




(iii)
the Minister over the Department...” 

6. Because the Secretary for Defence must facilitate oversight over the SANDF; does not hold a post in the SANDF and may not be a SANDF member, it is concluded that the Secretary –
a. cannot be a member of the military command; 
b. any proposed definition of ‘Military Command’ ought not to refer to the Secretary for Defence; and
c. the advertisement’s probably unintended suggestion that the ‘Military Command’ includes the Secretary for Defence is incorrect.
7. There is also no direct constitutional requirement for the appointment of a Secretary for Defence
.
8. SANDF Composition and Structure:
The SANDF as established by section 224 (1) of the Constitution of the Republic of South Africa, 1993, (the Interim Constitution) continues to exist and consists of the Regular Force (full-time) and the Reserve Force (part-time).
  This is consistent with the constitutional requirements that –
a. the SANDF must-
i. be structured and regulated by national legislation;
 and 
ii.  consist of a regular (full-time) force and “...and a part-time reserve component”;
 and
b. that national legislation must provide for-
i. “[t]he establishment, organisation, training, conditions of service and other matters concerning the permanent force...
; and 
ii. “[t]he establishment, organisation, training, state of preparedness, calling up, obligations and conditions of service of the part-time reserve component ....”

9. The military command must therefore consist of SANDF members of the Regular Force and the Reserve Force.
10. The SANDF has four (4) Services
 and structural components established by the Minister which consist of members of any of the Services and “either the Regular Force or the Reserve Force or both”
. 
 These may therefore be varied from time to time as the Minister might in future wish to re-structure them or add other structural components. 
11. Whilst the advertisement refers to the Chiefs of Defence Intelligence and Joint Operations – who are among the heads of structural components established by the Minister – other SANDF divisional heads also function at their level and, for example in the case of the Chief of defence Reserves, at the next rank-level. Specific post titles are also likely to change periodically, especially when the Minister restructures, establishes or closes structural components.
12.  It would therefore be advisable to define ‘Military Command’ in a manner which, if at all possible, –
a. does not refer to specific post titles; and
b. will remain applicable whether or not SANDF structures change; and
c. does not exclude incumbents such as the Chief of defence Reserves.
13. Appointment of Chief of the South African National Defence Force:
The Chief of the South African National Defence Force (C SANDF) is appointed by the President
 and “...must be a citizen and must be a member of the Regular Force”.
 This is consonant with the principles which have already been noted as well as the facts that only a citizen may be permanently commissioned as an officer by the President
  and that, subject to the limited exceptions reserved for decision by the Minister,
 only a citizen may enrol in either the Regular Force or the Reserve Force.
 
14. Appointment of Officers other than the Chief of the South African National Defence Force:
The appointment of officers other than the C SANDF to SANDF posts is currently regulated as follows:
a. Where the filling of a post of lieutenant-general is to be effected, the Minister must fill the post in consultation with the National Executive.

b. Subject to the latter requirement, the Minister – or an officer authorised thereto by the Minister – may appoint an officer holding the rank of brigadier-general or higher rank to any post for which that officer is qualified.

c. Subject to the next limitation, the C SANDF may notwithstanding the above determinations “...appoint any other officer to any post for which such officer is qualified”.
 The competence includes the appointment of officers commanding units, formations or other SANDF structural components.
d. When the C SANDF appoints a “…Reserve Force officer to any post of officer commanding in the Reserve Force for which such officer is qualified”, the appointment is subject to a period of probation; is limited to a period (renewable/extendable) of 5 years, and subject to termination by C SANDF.

15. Except when prescribed limitations apply in respect of the rank-level of a post – whether it is a command or other class of post – appointments are made at the discretion of the C SANDF. 
16. Function of the Chief of the South African National Defence Force:
The genesis of the provision prescribing that the C SANDF must be appointed by the President 
 is to be found in the Interim Constitution’s requirement that “...the President shall appoint a Chief of the National Defence Force, who shall exercise military executive command of the National Defence Force, subject to the directions of the Minister responsible for defence and, during a state of national defence, of the President.”
 This provision – subject to consistency with the Constitution – is part of the Constitution of the Republic of South Africa, 1996, (the Constitution).

17. The Constitution now provides :-
“(1) The President as head of the national executive is Commander-in-Chief of the defence force, and must appoint the Military Command of the defence force.
(2) Command of the defence force must be exercised in accordance with the directions of the Cabinet member responsible for defence, under the authority of the President.”

18.  To determine the effect of the extension of the President’s obligation to appoint the C SANDF to the appointment of “the Military Command” it is necessary to –
a. find relevant constitutional provisions; and
b. determine their intent cumulatively (i.e. by considering their effect as a whole) and purposively (i.e. by finding the ends to which they exist)
; and
c. ascertain the ordinary meaning of   “the Military Command”.
19. “Command” is a noun meaning military “control; authority...” The dictionary examples given include: “...to have/take command of a regiment, etc. ₀ He should not be given command of troops ₀ Who is in command (i.e. in charge) here? ₀ The army is under the command of General Smith...”

20. “Military” is an adjective denoting an attribute in respect of the noun which it qualifies and has the meaning “...of or for soldiers or an army; of or for (all the) armed forces...”

21. The literal meaning of “the Military Command” military command would therefore be the totality of the persons who have authority and control over all or any portion of the armed forces (SANDF) i.e. from unit
-level upwards.  
22. In the context of that literal meaning of  “the Military Command”, the Interim Constitution’s section 225 and the Constitution’s section 202 (1) are consistent with one another
 
result in the C SANDF –
a. exercising command over the whole of the SANDF; and
b. being both at the apex of and part of the Military Command. 
23. A definition of “the Military Command” must therefore include the appointment of –
a. a C SANDF to exercise military executive command of the entire SANDF;  and
b. officers under C SANDF’s command to exercise control or authority over SANDF components.
24.  Does the Military Command comprise all officers commanding SANDF Services or other structural components OR, alternatively, all such officers who hold posts of a specified rank-level?  If the literal meaning of “the Military Command” is used, however, it would imply the inclusion of all officers under C SANDF’s command who command SANDF components from unit
-level upwards regardless of the rank-levels of the posts to which they have been appointed. 
25. Effect may be given to this interpretation relatively easily
 by substituting a provision along the following lines for section 13 (1) of the Defence Act, 2002:-

“(1)
The President appoints the Military Command [Chief] of the South African National Defence Force which shall consist of –

a. the Chief of the South African National Defence Force who shall exercise the military executive command of that Force; and 

b. every officer subordinate to the said Chief who is to command a unit,  formation or Service of the South African National Defence Force”.
26. This option may be somewhat difficult to manage administratively and – in addition – would have the obvious drawback of limiting the C SANDF’s capacity to create temporary structural elements
 and to place/re-place officers below the rank of brigadier-general
 to meet contingencies.

27.   The question which arises is this: Is it possible to lawfully and constitutionally define “the Military Command” so as to include only those officers under C SANDF’s command who will exercise command over SANDF components
  and for that purpose hold posts graded at a specific rank-level? 
28. If it is permissible to do so, this may be done by substituting a provision along the following lines for section 13 (1) of the Defence Act, 2002:-

 “(1)
The President appoints the Military Command [Chief] of the South African National Defence Force which shall consist of –
a. the Chief of the South African National Defence Force who shall exercise the military executive command of that Force; and 

b. an officer incumbent for every military post which is subordinate to the said Chief and which is graded at the level of major-general, rear admiral or higher.”
29. This option may be easier to manage administratively and - if the amendment is broadly couched without reference to particular post-titles - would not adversely impact on the C SANDF’s abilities to effectively defend South Africa. 

30. The scope for limiting the definition of “the Military Command” must be determined in the first instance by the guidance given in the Constitution and national legislation with regard to the exercise of oversight by Parliament and the National Executive. 
31. At the risk of some repetition, the primary principles relating to Parliament’s and the National Executive’s oversight over the SANDF and its utilisation include these:- 
a. National security- including the SANDF and its employment - is subject to the authority of Parliament and the national executive
. 
b. As a creation of the Constitution and part of the Department of Defence as well as its exercise of public powers or performance public functions the SANDF is consequently an organ of state
 and as such “must be loyal to the Constitution, the Republic and its people”
.

c. The need for civil oversight – by both Parliament and the National Executive – arises because the SANDF is both the guardian of the Constitution and - if it were to fail either in its obligation to be loyal to the Constitution, the Republic and its people
 or in the attainment of its primary object of defending and protecting the Republic, its territorial integrity and its people
 – a potential threat to the Constitution.
d. The President as head of the national executive is Commander-in-Chief of the SANDF
 and fulfils a cardinal function in the national executive’s control over the SANDF as –

i. the President  appoints  the C SANDF “who shall exercise executive  defence and, during a state of national defence
, of the President”
;
ii.  the President must appoint SANDF’s Military Command 
and this command must be exercised in accordance with the directions of the Cabinet member responsible for defence, under the authority of the President.

e. A member of the Cabinet must be responsible for defence
 and is accountable to the President who is head of the National Executive.
f. The Minister responsible for defence is specifically made accountable to Parliament for the SANDF.
 

g. The conferring of permanent commissions by the President 
and temporary commissions by the Minister
 are part and parcel of this control.

h. Parliament’s oversight of the SANDF is facilitated by the constitutional requirement for a “...joint standing committee of Parliament on defence...”
 
with extensive powers
.
i. Without derogating from the President’s obligations to report to Parliament with regard to the employment of the SANDF for certain types of service
, Parliament may by resolution terminate any employment of the SANDF for service in –

i. the defence of the Republic, for the protection of its sovereignty and territorial integrity;

ii. compliance with the international obligations of the Republic with regard to international bodies and other states
;  and

iii. the upholding of law and order in the Republic in co-operation with the South African Police Service under circumstances set out in a law where the said Police Service is unable to maintain law and order on its own.
 

j. A state of national defence declared by the President will lapse after 7 days of its declaration unless approved by Parliament.
   Mobilisation may take place during a state of national defence
.

k. The requirements that the SANDF must be structured and regulated by national legislation,
 and that “Parliament shall annually approve a budget for the defence of the Republic”
 reflect principles which have their roots   English constitutional law.
i. The Bill of Rights
 declared that the raising or keeping of a standing army within the state is against the law “unless it be with the consent of Parliament”.
ii. On 3 April 1689 the first Mutiny Act
 became law and for the first time
 statutorily provided a code of military law and the means for its enforcement
.  The passing of the Act was precipitated by the mutiny of an embodied regiment which “declared for” the previous king.  The Mutiny Act’s preamble stated: “(1) That the raising or keeping of a standing army within the United Kingdom in time of peace
, unless it be with the consent of Parliament, is against the law.”
iii.  These developments concluded the transition of the army to become “…a constitutional army, that is, dependent on the consent of Parliament for its maintenance, [and in which]
 the obligation to serve was allowed to be enforced by courts-martial with military procedure…”

32. The extension of the constitutional requirement in respect of the appointment by the President of the C SANDF to the Appointment of the Military Command including the C SANDF must unavoidably relate to the oversight needs of both Parliament and the National Executive. Consequently, in the application of those principles a fundamental issue must be addressed, namely: With the view to their exercising comprehensive oversight over the SANDF and to obviating untoward behaviour by the SANDF must Parliament and the National Executive have –

a. precise knowledge of the SANDF’s structures and as to who – subordinate to C SANDF – has control of and authority over each SANDF structural element from unit upwards; OR

b. general knowledge of the SANDF’s structures and as to who – subordinate to C SANDF – has control of and authority over SANDF structural elements at the level immediately below the C SANDF?

33. Only Parliament and the National Executive can really assess which option will meet their needs and that assessment will determine the validity of the option chosen.
CONCLUSION

34. With the view to inclusively defining “the Military Command” three options are available:- 

a. The insertion in the Bill of a clause substituting a provision along the following lines for section 13 (1) of the Defence Act, 2002:-

“(1)
The President appoints the Military Command [Chief] of the South African National Defence Force which shall consist of –

a.
the Chief of the South African National Defence Force who shall exercise the military executive command of that Force; and 

b.   every officer subordinate to the said Chief who is to command a unit,  formation or Service of the South African National Defence Force: Provided that the appointment of any such officer shall be made  after the President has  considered the recommendations of the Minister and the said Chief”.
b. The insertion in the Bill of a clause substituting a provision along the following lines for section 13 (1) of the Defence Act, 2002:-

“(1)
The President appoints the Military Command [Chief] of the South African National Defence Force which shall consist of –
a. the Chief of the South African National Defence Force who shall exercise the military executive command of that Force; and 

b. an officer incumbent for every military post which is subordinate to the said Chief and which is graded at the level of major-general, rear admiral or higher: Provided that the appointment of any such officer shall be made  after the President has  considered the recommendations of the Minister and the said Chief.”
c. The insertion in the Bill of a clause substituting a provision along the following lines for section 13 (1) of the Defence Act, 2002:-

“(1)
The President appoints the Military Command [Chief] of the South African National Defence Force which shall consist of –
a. the Chief of the South African National Defence Force who shall exercise the military executive command of that Force; and 

b. the officer incumbents for the military posts which are subordinate to the said Chief and  are to be held by the Chiefs of the Services, Defence Intelligence, Joint Operations and Defence Reserves: Provided that the appointment of any such officer shall be made  after the President has  considered the recommendations of the Minister and the said Chief.”
35. The second and third options may be preferred for practical reasons of administration if – and only if – Parliament and the National Executive consider it to be adequate to their needs in respect of their exercise of oversight over the SANDF and its employment.
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� 	Defence Act 42 of 2002 section 6


� 	Defence Act 42 of 2002 section 7 (1)


� 	Defence Act 42 of 2002 section 8 (d)


� 	Defence Act 42 of 2002 section 7 which essentially reflects the repealed section 7B of Defence Act 44 of 1957 as inserted by Defence Amendment Act 72 of 1995


� 	Defence Act 42 of 2002 section 11


� 		Constitution s 199 (4)


�  		 Interim Constitution s 226 (1) read with Constitution Schedule 6 item 24 (1) 


�  		 Interim Constitution s 226 (2) read with Constitution Schedule 6 item 24 (1) 


�  	 Interim Constitution s 226 (3) which is part of the Constitution in terms of the Constitution’s Schedule 6 item 24 (1).  The Constitution’s s 199 (4) also provides that: “The security services must be structured and regulated by national legislation”.


� 	Defence Act 42 of 2002 section 12 (1) i.e. the South African Army; the South African Air Force; the South African Navy; and the South African Military Health Service.


� 	Defence Act 42 of 2002 section 12 (2) (a)
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� 	Defence Act 42 of 2002 section 13 (1)


� 	Defence Act 42 of 2002 section 13 (3)
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� 	Defence Act 42 of 2002 section 52 (4) (a) and regulation 5 (1) (a) of the Regulations for the Reserve Force, 2009.
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� 	Interim Constitution s 225


� 	Constitution Schedule 6 item 24 (1)
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� 		Minister of Defence v Potsane and Another; Legal Soldier (Pty) Ltd and Others v Minister of Defence and Others 2002 (1) SA 1 (CC) par 17, 22, 24, 28, 31 –33


� 	Oxford Advanced Learner’s Dictionary


� 	Ibidem


� 	The lowest independent structural component is a unit.


� 	To that extent section 13 (1) of the Defence Act 42 of 2002   is consistent with both.


� 	Section 14 of the Defence Act 42 of 2002 does NOT directly reflect the C SANDF’s command function.


� 	The lowest independent structural component is a unit.
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� 		Constitution s 202 (1)
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� 		Emphasis supplied
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