SOUTH AFRICAN SECURITY FORCES UNION (SASFU) PRESENTATION ON THE DEFENCE AMENDMENT BILL TO THE PORTFOLIO COMMITTEE ON DEFENCE IN PARLIAMENT, CAPE TOWN ON 3 AUGUST 2010.
BY BHEKINKOSI MVOVO (SASFU PRESIDENT)
As the representatives of labour in the SANDF, we have put our minds to the proposed amendments to the Defence Act. 

We have had no issue with the amendment of section 53 of this act as long as it seeks to address the fundamental problems residing in the Reserve force.  Section 53 (1) talks of the movement of the Citizen force and Commandos to the Reserve Force.  This exercise although taken to address certain problems, has resulted in the formation of a force composed of predominantly unskilled black men and women who constitute the rank and file, not employed anywhere else but relying on the call ups, commanded by the white officers who own private businesses and some employed as lecturers in institutions of higher learning during the day but coming to take charge of the former in the evening on one hand. The proposed signing of contracts should take note of this fact and address the skilling of these members for the provision of decent jobs and incorporate them to other benefits afforded to the members of the regular force, eg. Be able to make use of military medical facilities with their families. SAMHS ORDER: PAT ADMIN 05/2002 bears testimony to this discrimination as these members are turned back when they are found medically unfit and are required to consult medical help at their own cost.
On the other hand, there are reserve force members who work with regular force and thereby giving effect to the one force concept. These ones are normally afforded better conditions of service that the former commandos. 
The amendment to the Defence Act should be done in a sober manner that seeks to foster National Interest.  National interest is guided by the Constitution of South Africa (Act 108 of 1996).  This is the same Constitution that has allowed Military Trade Unions to be formed and joined by the members of the Defence Force.  This therefore means that Military Trade Unions are a primary stake holder in the Department of Defence. These unions function legally and are regulated by Chapter XX of the General Regulations of the Defence Act.

It is however not acceptable that a claim is put in the Defence Amendment Bill that all stake holders were consulted whilst the Military Trade Unions were left out.

Infact, it is our conviction that the meddling with the Defence Act is as a result of the obsession that the minister is having, that of wanting to make sure that the SANDF is free of unions. 

Members of the Defence Force have a right to form and join Military Trade Unions. Any endeavour to temper with this constitutional right is unconstitutional and therefore should not form part of any national legislation. The right to form and join Military Trade Unions implies that a Military Bargaining Council should exist to determine salaries and other issues of common interest affecting soldiers. To amend section 55 of the Defence Act 42 of 2002 is therefore unconstitutional.  Nowhere in this whole amendment are unions mentioned.  The silence about unions here, whilst amending the sections of the Act that affects the core business of unions, confirms our conviction.
In his conclusion, Judge O’regan J (Constitutional Court of SA) in Case CCT 27/98 of 26 May 1999, after supporting the ruling by the High Court that members of the SANDF had a right to join and form MTU, remarks as follows: 
And I quote

“There can be no doubt that it is desirable for the matter of labour relations in the Defence Force to be the subject of regulation prior to the ban on trade unions being lifted.  Such regulation should assist in avoiding the disruption to discipline feared by the respondents and to ensure that labour relations develop in an orderly and constructive manner. 
I am persuaded by the respondents that it would be potentially harmful were the rights to be afforded without an appropriate regulatory framework.  That framework must be established as soon as possible. The promulgation of regulations in terms of the current Act should not take long, particularly as the matter has already been receiving attention for some time”. Close quote

The failure of the Defence Force not only to come up with necessary regulations but also to set up an appropriate infrastructure to give effect to the regulations must not bring unnecessary work to parliament and the members of public.
The Military bargaining council is established under the General Regulations of the SANDF and without that forum for the unions to bargain with the employer, there is no need to join MTU and the constitution is disrespected.

The establishment of a Defence Force Service Commission is also bringing fears to us.  Whilst we would have not objected to the minister’s establishment of who ever and whatever fora to advise her, the replacement of the MBC by the said commission is worrisome.
The events of 26 August 2009, in which soldiers marched to Union buildings highlighted huge problems in the Defence Force. Subsequently an interim commission was formed which confirmed the claims that have been made by Military Unions (MTU) for a long time.  This means that if there was a proper bargaining structure in the Defence Force these matters would have been dealt with long time ago.
The current minister of Defence and Military veterans, ms Lindiwe Sisulu has shown her negativity against MTU. It is always legally wrong to establish a legislation based on the attitude of an individual as parliament might be again called for another amendment when another minister takes over in future.

The interim Commission that was established gave a report in which the High Command of the SANDF was cited as having been the role players in the problems. Although we talk from the information that was given by the commission and accessed through the media, the fact that the reports of the commission have not been released to this parliament and the public makes it very difficult for us to support a bill based on the information that is kept under the carpet somewhere.

It is also our view that studies to benchmark the intended commission to the existing Public Service Commission should have been done. Our knowledge is that the presence of the PSC has not taken away the right of unions in the public sector to bargain with the employer, an intention that is clear from this amendment.

Apart from the fact that the Minister wants to establish a commission that she can control and manipulate as she wishes, our view is that a proper analysis of the present structure of the Defence Force needs to be done without creating a cumbersome structure.  

It is our view that the proposed commission, in the present suggested form,  will interfere with the duties of both the Chief of the SANDF as well as the Secretary for Defence ( refer to section 8 (b) and 14 (a) of the Defence Act 42 of 2002).

Our suggestion is that the duties of the Chief of Defence as well as the Defence Secretariat must be revised in order for these two institutions to be effective, without introducing the commission. E.g. section 204 of the Constitution calls for the establishment of a Defence Civilian Secretariat to assist the Political Head of the Defence force to provide civilian oversight. The intention for this oversight is to make sure that soldiers respect the rights of civilians and the constitution. However, the Defence Act makes the Defence Secretary an accounting officer, a duty we think that it should reside with the Chief of Defence. For an example, in the SAPS, the commissioner is the accounting officer but in the SANDF, CSANDF is not and this compromises the Constitutional role that the Sec Def if supposed to play.
4.
Conclusion

Our view is that the amendment to the Act is a rush job that has not been thought carefully to allow other options in establishing a disciplined military force as per constitutional requirement.

The role of parliament and Military Unions is undermined and that shows disrespect to the SA Constitution.

We therefore wish to state that this bill should be a no no.  We must allow the minister to go and think properly and we will continue to avail ourselves for assistance in our proposals.
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