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SOUTH AFRICAN NATIONAL DEFENCE UNION

CONSTITUTIONALITY OF PROPOSED AMENDMENTS TO THE DEFENCE ACT 42 OF 2002

OPINION

INTRODUCTION

1 Our consultant is the South African National Defence Union (“SANDU”). We have been asked to advise SANDU on proposed amendments to the Defence Act 42 of 2002 (“the Defence Act”) contained in the Defence Amendment Bill, 2010.
2 The structure of this opinion is as follows:

2.1 We begin by explaining the proposed amendments in order to provide proper context to this opinion. We have attached, as Annexure A, a document which shows the text of the relevant provisions of the Defence Act, prior to amendment, and then the text of those provisions as they would appear, after the amendments proposed in the Bill are effected. It is necessary, however, to describe the amendments to explain the contents of the Amendment Bill in simple terms.
2.2 Having done this, we proceed to discuss the regulations contained in Chapter XX of the General Regulations for the South African National Defence Force and Reserve (“the Chapter XX regulations”). We do so, because the regulations constitute the legislative enactment of the right to collective bargaining and it is important to note the extent to which the regulations are affected by the proposed amendments.

2.3 We then move to consider two decisions of the Constitutional Court which dealt with issues relevant to the subject matter of this opinion. This discussion is necessary to form the basis of our analysis of the proposed amendments.

2.4 Before analysing the proposed amendments, we deal briefly with the contents of the memorandum which explains the proposed amendments. The memorandum was attached to the Bill when it was published. The discussion of the memorandum is necessary because it is a useful source of the intention behind the proposed amendments.

2.5 Having provided the necessary background and context, we then provide our analysis of the proposed amendments.

THE PROPOSED AMENDMENTS

3 The proposed amendments are to the following effect:

3.1 The effect of sections 52 and 53 of the Defence Act, prior to the proposed amendment, was to remove from the categories of terms and conditions of service which were to be prescribed by regulation, the category of “remuneration” (section 52 deals with the regular forces and section 53 deals with the reserve forces). So, sections 52 and 53 provide that terms and conditions of service are as prescribed, but exclude remuneration from their ambit.
3.2 The purpose of this (which becomes clear when these provisions are read with other provisions of the Act) in particular section 55, is to render the issue of remuneration subject to collective bargaining.

3.3 Section 55 of the Act deals with “pay, salaries and entitlements”. Prior to the proposed amendment, it provides that the pay to be received by members of both the regular and reserve forces is established by the Military Bargaining Council. Section 55(2) of the Act provides that, if no agreement is reached in the Military Bargaining Council, the Minister is empowered to determine the pay, salaries and entitlements of members, after considering any advisory report by the Military Arbitration Board and with the approval of the Minister of Finance.

3.4 The Military Bargaining Council was created by Chapter XX of the General Regulations for the South African Defence Force and the Reserve, as amended. This chapter deals with labour rights.
3.5 After the proposed amendment to the Defence Act, section 55 will no longer provide for the determination by the Military Bargaining Council of the pay of members (being members of either the reserve or regular force). After the amendments, members of the force will receive pay which, from time to time, may be recommended by the Defence Force Service Commission (“the Commission”) and approved by the Minister acting in consultation with the Minister of Finance.

3.6 So, a major change which will be effected by the proposed amendments is that the Military Bargaining Council will no longer determine the pay of members of the force, and this decision will, instead, be made by the Commission and the Minister.

3.7 There are extensive and detailed provisions (added to the end of Chapter 9 of the Defence Act) which will create and deal with the Commission. The following are the significant proposed features of the Commission:

3.7.1 It must have no less than 8 members and no more than 10 members appointed by the Minister.

Proposed section 62A(2)

3.7.2 The main functions of the Commission are to make recommendations, on an annual basis, on improvements of salaries and service benefits of members. It must also make recommendations on policies in respect of conditions of service. Lastly, it must promote measures and set standards to ensure the effective and efficient implementation of policies on conditions of service and make recommendations to the Minister in this regard.

Proposed section 62B(1)

3.7.3 The Commission is given various powers in order to give effect to its functions as described immediately above. These are to:

3.7.3.1 Enquire into or conduct research on conditions of service;

3.7.3.2 Review Policies;

3.7.3.3 Evaluate and monitor the implementation of such policies;

3.7.3.4 Consult with the Secretary for Defence, the Chief of the Defence Force, members of the Defence force and any other interested person or body on conditions of service and any other matter relating to the purview of its functions;

3.7.3.5 Consider any representations made to it;

3.7.3.6 Consult with the National Treasury;

3.7.3.7 Confer with the Department responsible for public service and administration, the Public Service Commission and other relevant stakeholders; and

3.7.3.8 Consider a variety of additional issues, including inflationary increases and the affordability of different levels of remuneration within the force.

3.7.4 The proposed amendments will oblige the Commission to perform its functions impartially, without bias, fear or prejudice.
Proposed section 62B(2)

3.7.5 The proposed amendments will also empower the Commission, in consultation with the Minister, to call upon any member of the force or employee of the Department of Defence to assist in the execution of its functions. Such a demand will oblige that member to provide the necessary assistance.

Proposed section 62B(3)

3.7.6 The proposed amendments provide that the Minister determines the conditions of service for members of the force, in consultation with the Minister of Finance, after having received a recommendation from the Commission.

Proposed section 62B(4)

3.7.7 The proposed section 62C deals with the appointment of members of the Commission. It is not necessary to recite its contents in detail. It is only necessary to note the following features of the process:

3.7.7.1 The Minister must appoint a nomination committee to recommend to the Minister appointments to the Commission. The committee must be broadly representative of the South African population and have sufficient knowledge to exercise a “sound and objective discretion”.

3.7.7.2 The posts on the Commission must be advertised nationally.

3.7.7.3 The nomination committee must consider the skills, experience and qualifications of potential members and then recommend to the Minister one and half times the number of members of the Commission to be appointed.

3.7.7.4 If a suitable candidate is not recommended, the Minister must call for further nominations. Otherwise, the Minister must make appointments from candidates on the list.

3.7.8 Members of the Commission are appointed for a five-year term, but may be reappointed for no more than one additional term.

3.7.9 Various other proposed provisions deal with additional matters which may simply be summarised:

3.7.9.1 Proposed sections 62D and 62E deal with vacancies and disqualification of members.

3.7.9.2 Proposed section 62F deals with meetings and quorums.

3.7.9.3 Proposed section 62G deals with the appointment of what are, effectively, sub-committees of the Commission.

3.7.9.4 Proposed section 62H deals with the reporting obligations of the Committee. In short, the Committee must compile a report which will be lodged with the Cabinet and tabled in Parliament by the Minister.

3.7.9.5 Proposed sections 62I and 62J deal with staffing and funding issues.

3.7.9.6 Proposed Section 62K deals with the power of the Minister to intervene in the work of the Commission. It applies when the Commission has failed to perform its functions “in an effective and efficient manner”.

3.7.9.7 If the Minister issues a directive which is then not complied with, the Minister must first give the Commission an opportunity to be heard, after which the Minister may either replace the members of the Commission or appoint an administrator over one or more of the functions of the Commission subject to conditions determined by the Minister.

See proposed section 62(K3)(ii)

3.7.9.8 In addition to the powers described above, the Minister may also dissolve the Commission if he or she loses confidence in the ability of the Commission to perform its functions effectively and efficiently. This power may only be exercised after the Minister has provided reasons to the Commission for his or her decision and afforded the Commission a hearing and reasonable opportunity to respond.

3.7.10 There is, in addition to the above, a proposed section dealing with regulations which may be made by the Minister to deal with the efficient and effective functioning of the Commission and other ancillary matters.
3.8 Another issue dealt with in the proposed amendments is the issue of call-up orders. The proposed section 53(3A) will oblige a member of the reserve force to comply with a call up order issued by the member’s commanding officer “in terms of which such member must report for service as contemplated in this Act or the Constitution”. The content and format of the call-up order must be prescribed.

3.9 An additional issue dealt with in the proposed amendment to section 53 is the issue of contracts for members of the reserve forces. In short, the effect of the proposed amendments would be to:

3.9.1 Oblige members of the reserve forces, within 18 months of the Amendment Act coming into force, to enter into a contract of service with the Defence Force. The Minister must terminate the service of any member who fails to conclude a contract within the 18 months described above, but must first give notice to that member of his or her intention to terminate the membership of the member and give him or her the opportunity to conclude the contract before being dismissed.

3.9.2 The contents and format of the contract of service are to be prescribed. The length of service of members in terms of the proposed contracts must also be prescribed. The proposed section 53(4A) will empower the Minister to extend a member’s service for three months or until the conclusion of an operation, where the member’s period of service expires during any form of employment contemplated in section 18(1) of the Act (which deals with humanitarian operations, control of the border and the like).

3.10 Section 82 is another provision which is to be subject to amendment:

3.10.1 As things currently stand, section 82(1) provides for the power of the Minister to make regulations on a variety of subjects, including the conditions of service of members of the force.

3.10.2 Section 82(1)(a) specifically excludes from the regulation-making power of the Minister the power to make regulations on the issue of pay, salaries and entitlements.

3.10.3 The proposed amendment to section 82(1)(a) would simply remove this exclusion, so that the Minister would thereafter be empowered to make regulations on the conditions of service of members of the defence force generally. This would, after the amendment, include the power to make regulations on the issue of pay, salaries and entitlements.

3.10.4 The amendment to section 82 is necessary to give effect to the amendments to Chapter 9 of the Act and, in particular, the power of the Minister to determine pay on the recommendation of the Commission. The amendment to section 82(1)(a) facilitates the determination by the Minister of the pay of members by regulation following the recommendation of the Commission.

3.11 Section 104 of the Act deals with offences and penalties. There are two proposed amendments to this section:

3.11.1 Section 104(12), as currently framed, makes it an offence for any person who is liable, by virtue of a military service contract to render service in the Defence Force, to “refuse” to render military service. The proposed amendment to section 104(12) would render it an offence to “refuse” or “fail” to render such service.

3.11.2 Section 104(21)(a), as currently framed, creates various offences relating to conduct of a person in relation to a board of inquiry. The offences deal with a failure to attend a board of inquiry when summoned or warned to attend, refusing to be sworn in as a witness, and using insulting language at a board of enquiry. The proposed amendment to section 104(21)(a) would create an entirely new offence, which renders a person guilty of an offence if “having been duly notified of his or her call-up for service by way of a call-up order issued in terms of section 53(3A), fails to present himself or herself at the time and place specified in the call-up order.” It will be recalled that the proposed section 53(3A) deals with call-up orders of members of the reserve force. 
3.12 We have left the proposed amendments to the definition section (section 1) to last, because a proper understanding of the import of the proposed amendments to that section, requires the context provided by the discussion of the proposed amendments to the substantive provisions discussed above. The proposed amendments to section 1 are as follows:
3.12.1 There is an uncontroversial amendment to introduce a new definition of the term “the Commission”.

3.12.2 There is a proposed amendment which will introduce a new definition of the term “conditions of service”. According to the proposed amendment, the term “conditions of service” will include:

3.12.2.1 recruitment procedures and advertising and selection criteria;

3.12.2.2 appointment and appointment processes;

3.12.2.3 job classification and grading;

3.12.2.4 salaries, allowances and service benefits;

3.12.2.5 job assignments;

3.12.2.6 working environment and facilities;

3.12.2.7 training and development;

3.12.2.8 performance evaluation systems;

3.12.2.9 promotion;

3.12.2.10 transfers;

3.12.2.11 demotion;

3.12.2.12 disciplinary measures other than dismissals;

3.12.2.13 dismissal;

3.12.2.14 scarce skills;

3.12.2.15 pay progression;

3.12.2.16 deployment benefits;

3.12.2.17 tools of trade;

3.12.2.18 accommodation; and

3.12.2.19 any other matter pertaining to conditions of service.
3.12.3 The significance of this proposed amendment is that all of these issues, by virtue of the amendment to section 82(1)(a) (which, it will be recalled, empowers the Minister to make regulations on conditions of service generally), may now be subject to regulation by the Minister.

4 From the above discussion, it is clear that the proposed amendments may be divided into the following areas:

4.1 There are amendments aimed at extinguishing the role of the Military Bargaining Council in the determination of pay for members of the force, and replacing that with a system by which the Minister, on recommendation of the Commission, determines levels of pay.

4.2 There are related amendments aimed at the creation of the Commission.

4.3 There are amendments aimed at giving to the Minister the power to make regulations on conditions of service generally and defining what is meant by conditions of service in detail. Attached to these, are the amendments aimed at removing the current exclusion of the power of the Minister to regulate the issue of pay.
4.4 There is an amendment aimed at ensuring that members of the reserve force comply with call-up orders, which must be read with the amendment aimed at making it an offence to fail to do so.

4.5 There are amendments aimed at adding to the offences created by the Act. The two new crimes which are created are:

4.5.1 Failing (as opposed to refusing) to render military service when contractually obliged to do so; and

4.5.2 Failing to present oneself for duty after having been duly notified of a call-up, pursuant to a call-up order.

4.6 Lastly, there are amendments aimed at ensuring that members of the reserve force conclude contracts within a finite period of time and providing that those who fail to do so may be dismissed.
THE REGULATIONS

5 In order to understand the proposed amendments and their impact, it is necessary to have regard to the Chapter XX regulations. As mentioned above, Chapter XX was introduced to deal with, as the name of the chapter suggests, “Labour Rights”.

6 The salient features of Chapter XX are as follows:

6.1 The objectives of the regulations are to provide for:
6.1.1 fair labour practices; 

6.1.2 the establishment of military trade unions; 

6.1.3 collective bargaining on certain issues of mutual interest; 

6.1.4 ensuring that trade union activities do not disrupt military operations, military exercises and training and do not undermine the Constitutional imperative of maintaining a disciplined military force; and 

6.1.5 generally, an environment conducive to sound and healthy service relations.

Reg 3 of Chapter XX of the General Regulations

6.2 The regulations provide for the exercise by members of the force of their labour rights in terms of section 23 of the Constitution by joining a military trade union, but only one established in terms of the regulations.

Reg 4(1) and (2) of Chapter XX of the General Regulations

6.3 The regulations prohibit refusing to obey a lawful command and striking, but permit peaceful, unarmed assembly and picketing, so long as not exercised by members while in uniform or in respect of any matter concerning the employment relationship (although it should be noted that this latter restriction was declared unconstitutional – see below).

Regs 5-8 of Chapter XX of the General Regulations

6.4 The regulations provide for certain organisational rights, including collective bargaining, of registered military trade union. In summary, these are:

6.4.1 The right to recruit members;

6.4.2 The right to organise its own affairs;

Regs 9 and 10 of Chapter XX of the General Regulations

6.5 There are various rules dealing with membership of unions. The salient features are that:

6.5.1 Unions are independent;

6.5.2 Membership is voluntary; and
6.5.3 A member may not be a member of more than one union at a time.
Regs 16-18 of Chapter XX of the General Regulations

6.6 One of the issues dealt with by the regulations which is of importance here, is the issue of collective bargaining. In this regard, the regulations provide as follows:

6.6.1 Military trade unions may engage in collective bargaining, but only in respect of the following issues:

6.6.1.1 the pay, salaries and allowances of members, including the pay structure; 

6.6.1.2 general service benefits; 

6.6.1.3 general conditions of service; 

6.6.1.4 labour practices; and 

6.6.1.5 procedures for engaging in union activities within units and bases of the Defence Forces.

Reg 36 of the chapter XX regulations

6.6.2 Part 4 of the regulations create the Military Bargaining Council.

6.6.3 The powers and duties of the Council include the following:

6.6.3.1 the conclusion of collective agreements; 

6.6.3.2 the enforcement of collective agreements; 

6.6.3.3 the prevention and resolution of labour disputes; and 

6.6.3.4 the promotion of labour relations and training in this regard.

Reg 63 of the Chapter XX regulations

6.6.4 The regulations give a detailed list of the matters which must be dealt with by the Military Bargaining Council. The most important matter, for present purposes, is “the resolution through conciliation, and failing conciliation, referral to the Board of any dispute arising between the parties to the Council about matters of mutual interest on which an agreement cannot be reached”.
Reg 64(k) of the Chapter XX regulations

6.6.5 In so far as representation is concerned, it is noteworthy that the regulations provide for:

6.6.5.1 Membership by unions with membership above a threshold, and a vote by the employer (being the Department of Defence) of fifty percent.

Regs 64(d) and (p), 67(2) and 68(1) of the chapter XX regulations

6.6.5.2 The creation of sub-committees of the Council to which the functions of the Council may be delegated, so long as they are made up equally of members of the unions and the Department of Defence, unless otherwise agreed at the Council.

Reg 66(1)(a) of Chapter XX of the General Regulations

6.6.6 The regulations deal in detail with collective agreements and provide that they bind the parties to the agreement, the members of every party to the agreement and members who are not members of military trade unions which are party to the agreement and unions which are not party to the agreement. This applies so long as the members are identified in the agreement and the agreement is not prejudicial to the members.
Reg 69(2) of Chapter XX of the General Regulations

6.6.7 The regulations also specifically provide that a collective agreement may amend a contract of employment.

Reg 69(3) of Chapter XX of the General Regulations

6.7 There are also detailed dispute-resolution provisions in the regulations. In short:

6.7.1 If there is a dispute about a collective agreement, the Council must first attempt to resolve the dispute by conciliation;

Reg 71(2) of Chapter XX of the General Regulations

6.7.2 If conciliation cannot resolve the dispute, then the matter must be referred to the Military Arbitration Board (which is created by the regulations).

Regs 72 and 75 of Chapter XX of the General Regulations

6.8 Lastly, there are provisions which deal with the powers of a party to refer an award of the Military Arbitration Board to the High Court for review.

See Regs 82 and 83 of Chapter XX of the General Regulations
7 We return later to consider the impact of the proposed amendments to the Defence Act on these regulations.

THE SANDU DECISIONS OF THE CONSTITUTIONAL COURT

8 There have been two decisions of the Constitutional Court on issues relating to the right of members of the SANDF to become involved in public protest action and to be members of trade unions. The principles established in both decisions are important, and so we deal with them both in some detail.
9 The relevant aspects of South African National Defence Union v Minister of Defence and Another 1999 (4) SA 469 (CC) (“SANDU I”) are as follows:

9.1 The issue in SANDU I was the constitutionality of section 126B of the Defence Act 44 of 1957, the predecessor of the current Act, which:

9.1.1 Prohibited members of the permanent force (as defined in the 1957 Act) from being members of trade unions.

9.1.2 Prohibited members of the SADF (as it then was) who were subject to the Military Discipline Code from striking or performing any act of public protest.  
9.1.3 Made being a member of a trade union, striking or participating in acts of public protest a criminal offence.

9.2 SANDU, which sought the confirmation of declarations of invalidity made by the High Court in respect of provisions which had the above-mentioned features, relied on the right to freedom of expression as a basis for attacking the prohibition on public protests. The Court, having emphasised the importance of the right, found that the provisions dealing with public protest clearly infringed the right to freedom of expression of members of the defence force.
SANDU I (supra) at para 9

9.3 In finding that the prohibition against public protests could not be justified under section 36 of the Constitution, the Court said the following:

“The scope of the prohibition under challenge suggests that members of the Defence Force are not entitled to form, air and hear opinions on matters of public interest and concern. It suggests that enrolment in the Defence Force requires a detachment from the interests and activities of ordinary society and of ordinary citizens. Such a conception of the Defence Force cannot be correct. Members of the Defence Force remain part of our society, with obligations and rights of citizenship. All s 199(7) of the Constitution [which prohibits partisan behaviour on the part of members of the defence force] requires is that they perform their duties dispassionately. It does not require that they lose the rights and obligations of citizenship in other aspects of their lives.”

SANDU I (supra) at para 12

9.4 The Court then turned to consider whether the prohibition of trade unions for soldiers unjustifiably limited their labour rights as contained in section 23 of the Constitution. 

9.5 The Court pointed out that there were features of the relationship between soldiers and the Defence Force which were akin to the employment relationship and others which were not.
SANDU I (supra) at paras 22-24

9.6 The Court referred to its obligation, in terms of section 39 of the Constitution, to consider international law when interpreting the Bill of Rights. Having considered the position under international law, the Court found:

“If the approach of the ILO is adopted, it would seem to follow that when s 23(2) speaks of 'worker', it should be interpreted to include members of the armed forces, even though the relationship they have with the Defence Force is unusual and not identical to an ordinary employment relationship. The peculiar character of the Defence Force may well mean that some of the rights conferred upon 'workers' and 'employers', as well as 'trade unions' and 'employers' organisations', by s 23 may be justifiably limited. It is not necessary to consider that question further now. All that need be said is that, if the government wishes to limit the rights afforded to members of the armed forces by s 23(2), it may do so, as long as that limitation is reasonable and justifiable in an open and democratic society as provided for in s 36 of the Constitution.”

SANDU I (supra) at para 27 (emphasis added)
9.7 We return, below, to explain the significance of the highlighted words in the extract above. It suffices to say here that, having referred to the position under international law and also the appropriateness of following a generous approach to interpretation in the case before it, the Constitutional Court held that members of the armed forces do indeed hold the rights enshrined in section 23(2) of the Constitution because the Court, having emphasised the importance of discipline in the armed forces was not of the view that “the requirement of strict discipline will necessarily be undermined by holding, however, that members of the Permanent Force constitute 'workers' for the purpose of s 23(2), because in appropriate circumstances rights may be limited. Any limitation on the rights of such members must comply with the requirements of s 36” of the Constitution.

9.8 Given some of the issues arising in these submissions, it would be useful to quote in some detail the reasoning of the Constitutional Court in finding that the total ban on membership by members of the Defence Force of trade unions was not justified in terms of section 36 of the Constitution:
“This case is concerned primarily with the right to form and join trade unions. Section 126B(1) constitutes a blanket ban on such a right. There can be no doubt of the constitutional imperative of maintaining a disciplined and effective Defence Force. I am not persuaded, however, that permitting members of the Permanent Force to join a trade union, no matter how its activities are circumscribed, will undermine the discipline and efficiency of the Defence Force. Indeed, it may well be that in permitting members to join trade unions and in establishing proper channels for grievances and complaints, discipline may be enhanced rather than diminished. Whether this proves to be the case will depend, of course, on a variety of factors, including the nature of the grievance procedures established, the permitted activities of trade unions in the Defence Force, the nature of the grievances themselves and the attitudes and conduct of those involved. 

It is not necessary for the purposes of this case to determine whether a trade union representing members of the Permanent Force may object constitutionally to its being prohibited from involvement in activities engaged in by other trade unions, such as negotiating terms and conditions with employers. It seems to me that the nature of the Defence Force would require a different approach not only in relation to the subject-matter appropriate for discussion and consultation with a trade union. It may also require a different approach to the nature of the relationship between the trade union and the Defence Force. The respondents informed us that the question of labour relations in the Defence Force was receiving attention from the Legislature and from the Department of Defence. It would be inappropriate, therefore, to say more than this: to the extent that the Legislature or the Department of Defence wishes to limit any of the rights conferred on members of the Defence Force by s 23, it must do so in terms compatible with s 36. It would be premature at this stage to consider the matter any further. I conclude, therefore, that the total ban on trade unions in the Defence Force clearly goes beyond what is reasonable and justifiable to achieve the legitimate state objective of a disciplined military force. Such a ban can accordingly not be justified under s 36 and s 126B(1) is accordingly inconsistent with the Constitution and invalid.”

SANDU I (supra) at paras 35-6

9.9 Before completing the discussion of SANDU I, it should be pointed out that SANDU did not, in that case, challenge the constitutionality of the ban on striking by members of the armed forces.

See SANDU I (supra) at para 33

10 The second decision of the Constitutional Court which bears emphasis is South African National Defence Union v Minister Of Defence and Others 2007 (5) SA 400 (CC) (“SANDU II”). There were various issues arising in SANDU II and it is not necessary here for us to describe in detail the applications which underpinned the case. We focus, rather, on findings made by the Court which impact on the proposed amendments to the Defence Act currently under consideration:

10.1 The Court held that “at the minimum s 23(5) [of the Constitution] confers a right on trade unions, employers' organisations and employers to engage in collective bargaining that may not be abolished by the Legislature, unless it can be shown that such abolition passes the test for justification established in s 36 of the Constitution”.

SANDU II (supra) at para 50

10.2 The Court continued, however, to hold that the regulations contained in the Chapter XX regulations constituted legislation enacted to give effect to the right to collective bargaining. In the absence of a constitutional challenge to any of the provisions of the regulations, they (read in the light of the Constitution) had to be given effect to.

SANDU II (supra) at paras 51-56

10.3 The Court, having summarised the relevant provisions of the regulations, concluded as follows:

“This brief account makes plain that what is contemplated by the regulations is the establishment of a bargaining council, the MBC, whose members shall be the Department of Defence as employer and any military trade union that has been admitted to the MBC in terms of the regulations. These parties will engage in collective bargaining on matters of mutual interest, as described in reg 36, with a view to reaching collective agreements. Where disputes arise between the parties, the regulations establish a dispute procedure, which is elaborated upon in the Constitution of the MBC, and which contemplates that if the dispute is not resolved at the MBC it will be referred to the MAB for final resolution. The regulations neither contemplate that an employer may withdraw from the MBC, nor that either party may unilaterally impose preconditions for participating at the MBC. The regulations also contemplate that where one party raises a matter that is a permissible bargaining topic, and the parties are unable to resolve the matter by bargaining, that matter will be referred to the MAB for determination.”
SANDU II (supra) at para 62

10.4 The Court proceeded to conclude that Chap XX, properly interpreted, did not permit the SANDF unilaterally to withdraw from the Military Bargaining Council and unilaterally impose conditions for its return.

SANDU II (supra) at para 67

10.5 The Court also found that the SANDF may not unilaterally take action in respect of the areas of permissible bargaining (as envisaged in the regulations) until the dispute-resolution procedures envisaged by the regulations have been exhausted.

SANDU II (supra) at paras 72-4

10.6 The Court then turned to consider the constitutionality of certain provisions of Chap XX of the General Regulations. Its conclusion in regard to one of the challenged regulations is relevant to this opinion: It held that reg 73 of Chapter XX is unconstitutional to the extent that members of the Military Arbitration Board are appointed by the Minister. 
10.7 As the Court said:

“In order for the MAB to be perceived as an independent and impartial tribunal, either its members should be appointed by a body such as the Judicial Services Commission that is perceived to be independent of the Department of Defence, or the members of the MAB should be appointed by the Minister in consultation with SANDU.”

SANDU II (supra) at para 102

11 In sum, the effect of the decisions of the Constitutional Court in SANDU I and SANDU II was the following:

11.1 A blanket ban on the right of members of the defence force to engage in public protest is unconstitutional but limits on the right to public protest may be imposed on soldiers, so long as they conform to section 36 of the Constitution.

11.2 A blanket ban on the right of members of the defence force to be members of trade unions is unconstitutional but limitations on trade union activity may be imposed, so long as they confirm to section 36 of the Constitution.

11.3 Although the Court was not required to consider this issue because of the attitude adopted by SANDU in the litigation, it is implicit in the judgment that it will be constitutionally acceptable for soldiers to be prevented from striking.

11.4 Chap XX, properly interpreted, does not permit the SANDF unilaterally to withdraw from the Military Bargaining Council and unilaterally impose conditions for its return.

11.5 SANDF may not unilaterally take action in respect of the areas of permissible bargaining (as envisaged in the regulations) until the dispute-resolution procedures envisaged by the regulations have been exhausted

11.6 Reg 73 of Chapter XX is unconstitutional to the extent that members of the Military Arbitration Board are appointed by the Minister.
THE EXPLANATORY MEMORANDUM
12 Attached to the proposed amendment Act, is an explanatory memorandum on the objects of the proposed amendments.

13 It is necessary to refer briefly to what is said in that memorandum:

13.1 The first main purpose identified as being advanced by the proposed amendments is the desire to ensure that members of the reserve force are available for service at all times, including in peacetime. The provisions dealing with call-up orders and the like are therefore aimed at ensuring that members present themselves for duty when required to do so. The provisions relating to the conclusion of contracts are aimed, according to the memorandum, at ensuring certainty by regularising the periods of service that members of the reserve force are liable to render.

See clauses 1.1, 2.1, 2.2 and 2.3 of the Memorandum on the Objects of the Defence Amendment Bill, 2010 (“Objects Memorandum”)

13.2 The second main purpose identified by the memorandum is to “relieve the Defence Force from depending solely on the largely dysfunctional bargaining process as the only mechanism towards achieving improved conditions of service and service benefits”. The memorandum explains that the Commission will render expert advice to the Minister “in respect of the improvement of conditions of service and service benefits for members of the Defence Force”.
See clause 2.5 of the Objects Memorandum

ANALYSIS

14 Based on our instructions, we focus on the following issues:

14.1 The impact on the proposed amendments to sections 1, 52, 55, Chapter 9 generally and section 82 on the right of SANDU to engage in collective bargaining on the issue of remuneration and on the additional topics envisaged in reg 36 of Chapter XX of the regulations;

14.2 The impact of the establishment of the Commission on the position of SANDU, its members and the members of the SANDF generally; and

14.3 The implications of the creation of the new offences envisaged by sections 104(12) and 104(21) of the Act, should the proposed amendments be enacted.

15 We proceed to deal with each in turn.
Collective bargaining and the proposed changes to sections 1, 52, 55 and 82
16 It will be recalled that there are two main issues of concern in relation to the proposed sections 1, 52, 55 and 82 (and the additions to chapter 9 generally):

16.1 The first is the effect of the proposed amendments on the right of members of military trade unions to bargain collectively on the issue of remuneration; and

16.2 The second is the effect of the proposed amendments on the right of members of the military trade unions to bargain collectively on the other issues listed in reg 36 of Chapter XX of the regulations.

17 On the issue of remuneration:

17.1 What is clear is that the proposed amendments would remove from the topics in respect of which collective bargaining is permissible, the issue of remuneration.
17.2 It will be recalled that the Constitutional Court held in SANDU II that it is “clear that at the minimum s 23(5) confers a right on trade unions, employers' organisations and employers to engage in collective bargaining that may not be abolished by the Legislature, unless it can be shown that such abolition passes the test for justification established in s 36 of the Constitution.”

17.3 One of the issues most central to the right to collective bargaining is the issue of remuneration. While the extent to which other issues form the focus of collective bargaining within a particular sector will differ from sector to sector, all sectors have in common the fact that remuneration is the focal point of collective bargaining.

17.4 There can be no doubt, therefore, that the proposed amendments constitute a significant limitation on the right to collective bargaining of military trade unions and the question is whether the limitation is justifiable in terms of section 36 of the Constitution.
17.5 Section 36(1) of the Constitution provides as follows:

“The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including- 

       (a)     the nature of the right; 

       (b)     the importance of the purpose of the limitation; 

       (c)     the nature and extent of the limitation; 

       (d)     the relation between the limitation and its purpose; and 

       (e)     less restrictive means to achieve the purpose.”

17.6 The Constitutional Court has made the following clear:

17.6.1 The onus is on the state to justify a limitation in terms of section 36(1) of the Constitution, taking into account the factors listed above.

Moise v Greater Germiston Transitional Local Council: Minister of Justice and Constitutional Development Intervening (Women's Legal Centre as Amicus Curiae) 2001 (4) SA 491 (CC) at para 19 

Phillips and Another v Director of Public Prosecutions, Witwatersrand Local Division, and Others 2003 (3) SA 345 (CC) at para 20
17.6.2 This onus entails, where appropriate, placing facts before a court to demonstrate the purpose of the limitation. It also may entail, depending on the case, a need to justify a particular policy through legal argument.

Minister of Home Affairs v National Institute for Crime Prevention and the Reintegration of Offenders (Nicro) and Others 2005 (3) SA 280 (CC) at paras 33-35

17.6.3 Limitation analysis involves the balancing of means and ends “to determine the proportionality between the extent of the limitation of the right considering the nature and importance of the infringed right, on the one hand, and the purpose, importance and effect of the infringing provision, taking into account the availability of less restrictive means available to achieve that purpose”.

S v Manamela and another (Director-General of Justice Intervening) 2000 (3) SA 1 (CC) at para 66

Nicro (supra) at para 37 

17.7 The explanatory memorandum which accompanies the Defence Amendment Bill is a useful source of the Department of Defence’s intentions in regard to the need for the amendments. As explained above, the memorandum explains that the purpose of the proposed amendment in this regard is to “relieve the Defence Force from depending solely on the largely dysfunctional bargaining process as the only mechanism towards achieving improved conditions of service and service benefits”.

17.8 In our view, there are two problems with this justification for the amendment, the first being relevant to the second:

17.8.1 In the first place, the proposed amendment is not necessary to relieve the Defence Force from “depending solely” on the bargaining process. A 2005 amendment to section 55 of the Defence Act already makes it clear that, if the collective-bargaining process in the Military Bargaining Council cannot yield an agreement on pay, salaries and entitlements, then the Minister may determine these issues.

17.8.2 This amendment clearly constitutes a less restrictive means, (as envisaged by section 36(1)(e) of the Constitution), of achieving the same purpose as that advanced in the explanatory memorandum for the current proposed amendment to section 55. Rather than obliterating collective bargaining on the issue of pay, the 2005 amendment to section 55 gave the Minister the entitlement, effectively, to break deadlock on the issue of pay.

17.8.3 This approach at least had the effect of preserving the entitlement of military trade unions to engage in collective bargaining in respect of pay and only envisaged the intervention of the Minister if no agreement could be reached.
17.8.4 Secondly, and more importantly in our view, this justification is aimed at removing the right to bargain collectively. The purpose advanced in the explanatory memorandum is quite overtly to relieve the defence force from having to bargain collectively. This reasoning amounts to saying that the purpose of the limitation is the desire to achieve the limitation. It is very doubtful, in our view, that it is reasonable and justifiable to limit a right for the sole purpose of limiting that right. There needs to be an independent basis for the limitation which stands up to scrutiny, before a limitation may be found to be reasonable and justifiable. Since no other purpose for the limitation is advanced in the memorandum there would appear to be no available conclusion other than that the intention to remove remuneration as a subject of collective bargaining cannot be justified in terms of section 36 of the Constitution. In other words, the proposed amendment has an unconstitutional purpose.
17.9 We would suggest that, if the Department of Defence has concerns about the collective bargaining process as currently prevails in the Military Bargaining Council (a concern which, we are instructed, is shared by SANDU), then potential changes to the bargaining process should be investigated. Obliterating the right of unions to bargain collectively on the issue of remuneration is likely, in our view, to be declared unconstitutional should the proposed amendment be effected on the strength of the reasons advanced in the explanatory memorandum.

17.10 It must be recalled that the only proposed amendment to sections 52 and 82 is to add, in effect, to the list of issues in respect of which regulations may be made, the issue of remuneration.

18 The second issue highlighted above relates to the other issues dealt with in reg 36 of the chapter XX of the regulations:

18.1 Since the inception of the Defence Act of 2002, the “conditions of service” have been subject to regulation, by virtue of section 82, and the terms and conditions of service in the regular force have been prescribed, by virtue of section 52. The Chapter XX regulations are the product of the power exercised by the Minister to determine the conditions of service in the defence force.
18.2 The power vested in the Minister to make regulations on the conditions of service in the defence force is, therefore, not new. However, the new section 63B(4) (which provides that the Minister determines conditions of service for members of the Defence Force) on recommendation of the Commission, coupled with the expanded definition of “conditions of service”, make it clear that the Minister is now entitled to bypass the collective bargaining process. This may be done, pursuant to the proposed amendments, by the Minister accepting a recommendation of the Commission on conditions of service.
18.3 Since there is no circumscription of the power to make regulations, the proposed amendments will facilitate the bypassing by the Minister of the collective-bargaining process in its entirety. The proposed amendments do not go so far as to diminish overtly the entitlement of unions to engage in collective bargaining. However, by effectively providing that the collective bargaining process may be bypassed not only on the issue of remuneration but also on almost all other issues in respect of which collective bargaining is currently envisaged, collective bargaining is rendered irrelevant.
18.4 Clearly, the right to collective bargaining would be limited by a measure which renders it ineffective and irrelevant. The question therefore is raised whether the limitation may be justified in terms of section 36 of the Constitution. Similar considerations apply here, in our view, to those which apply to the issue of remuneration dealt with above – the sole purpose advanced by the explanatory memorandum for these amendments is the desire to avoid “sole reliance” on the “dysfunctional” collective bargaining process. This cannot constitute a justifiable purpose, for the reasons set out in para 17 above.    
The Commission

19 We have also been instructed to consider the position of the Commission. In this regard we say the following:
19.1 One of the concerns raised by the Constitutional Court in SANDU II was the fact that the Minister appointed members of the Military Arbitration Board in terms of Chapter XX of the General Regulations. The Court, it will be recalled, found that this was problematic since the Military Arbitration Board was meant to arbitrate on disputes between military trade unions and the defence force arising from the collective-bargaining process. It was unseemly for the Minister, who was effectively the head of one of the parties to such potential disputes, to appoint the arbiters of the dispute.

19.2 A similar concern has been raised by our consultant in respect of the Commission.

19.3 It is our view, however, that the reasoning underpinning the decision in SANDU II in this regard is not applicable here. In terms of the proposed amendments, the Commission does not mediate between the interests of the members of the unions and the defence force in the context of collective bargaining. It simply recommends levels of remuneration and policies on conditions of service. The fundamental concern with the proposed amendments is their elimination of the right to bargain collectively on the issue of remuneration and conditions of service. Once this has been done – a step which, as we have explained, would probably be unconstitutional – the mechanism selected to replace collective bargaining remains less important.

19.4 Put differently, it is our view that even if the Commission was staffed by a more representative collection of members it would not save the constitutionality of the proposed amendments to sections 1, 52, 55 and 82. The Commission is constitutionally problematic, therefore, not so much because of its membership (although this could be improved by a more representative selection process) but because of its role in eliminating collective bargaining on the issue of pay and other conditions of service.

Proposed new offences
20 It will be recalled that the proposed amendments create, in essence, two new crimes:

20.1 The first is the crime when a person who is liable to render service in the defence force by virtue of a military service contract fails to render such service. We describe this as a new crime because previously only a refusal to render such service was criminalised. Strictly speaking, it is not a new offence which is created, but rather an expanded basis for criminal liability arising from the failure of a person to render service when obliged to do so; and

20.2 The second is crime of failing to present oneself at the time and place specified in a call-up order, having been duly issued with a call-up order.

21 In regard to both of these forms of criminal liability, we make the following comments:

21.1 Both of these crimes would appear, on a plain reading of the text, to be crimes of so-called “strict liability”. In other words, they are crimes in respect of which conviction is possible, even where the accused person lacks blameworthiness, as understood in our criminal law, in the form of intention (“dolus”) or negligence (“culpa”).

21.2 This may be demonstrated by contrasting the old and proposed new texts of section 104(12). Prior to amendment, the crime envisaged there is the crime of “refusing” to render military service when obliged to do so. This is clearly a crime in respect of which intention or dolus is a requirement. The term “refuse” implies a deliberate decision not to do something, which in turn connotes an intentional decision not to do something. By contrast, failing to do something need not be intentional and, indeed, need not even be negligent. 

21.3 The term “negligence” in our law has been explained in the now-famous case of Kruger v Coetzee 1966 (2) SA 428 (A) at 431-2. According to that case (as applied in subsequent cases involving criminal law), an accused person will be found to have been negligent when:

21.3.1 A reasonable person in the position of the accused would have foreseen the occurrence of the prohibited conduct/consequence (in this case, non-rendering of military service).

21.3.2 A reasonable person in the position of the accused would have taken particular steps to prevent the occurrence of the prohibited conduct/consequence.

21.3.3 The accused failed to take those steps.

21.4 A practical illustration of these principles may be given as follows:

21.4.1 If a reasonable person knows that he has been called up to render military service at 9h00 on a Sunday morning, and is scheduled to be several hundred kilometres from the place at which he is to render the service the day before, he will foresee the possibility of not being able to report for service on time.

21.4.2 Such a reasonable person will take certain steps to prevent being late for reporting for service. The nature of these steps need not be the same in respect of each case. They could involve leaving early to ensure reporting for duty timeously or even cancelling his trip scheduled for the day before he is due to report for duty.

21.4.3 If the accused person does not take any of these steps and then reports late for duty or not at all, he would have been negligent.

21.4.4 By contrast, if the accused did everything that could have been expected of him (he cancelled the trip scheduled for the day before or he left with ample time to spare) but still failed to report for duty (say, for example, because he was involved in a serious collision through no fault of his own before he could reach his destination), then he would not be considered in law to have been negligent, even though, as a matter of fact, he failed to render military service when required to do so.

21.5 Whether or not the newly created offences are offences of strict liability is a matter of interpretation. A useful starting point is the majority decision of the Supreme Court of Appeal in Amalgamated Beverage Industries Natal (Pty) Limited v Durban City Council 1994 (3) SA 170 (A):

21.5.1 The case concerned an appeal against a conviction for a contravention of the food by-laws of the City of Durban.  The by-law in question, which formed the subject of the charge, read as follows: 

“18.
No person who carries on any business involving the manufacture, preparation, storage, handling or distribution of food shall in connection with such business – 

. . .

(c)
cause or permit any article of food or drink which is not clean, wholesome, sound and free of any foreign object, disease, infection or contamination to be kept, stored, sold or exposed for sale or introduced into the City for purposes of sale.”

21.5.2 The appellant was a bottler and distributor of soft drinks.  It is common cause that a bee had been found in a bottle of carbonated mineral water which it had sold to a supermarket in Durban.  The insect had not been discovered despite elaborate steps to avoid contamination.  In the court below, it was held that the offence created by the by-law was one of strict liability.  This was one of the issues on appeal.  In the discussion of the issue, Hefer JA observed at 173-174:

“Whether the absence of mens rea constitutes a defence to a charge under by-law 18(c) depends of course on the nature of the prohibition contained therein.  Arising from the nulla poena sine culpa  principle of the common law there is, as James JP indicated in Ismail and another v Durban Corporation 1971 (2) SA 606 (N) at 607 E, 'a strong current of judicial opinion … against finding anyone guilty of an unlawful act unless that act is accompanied by mens rea'.  But it is generally accepted by the courts that the legislature may dispense with the requirement of mens rea and the only question in any given case is therefore whether it has in fact done so.  The answer is to be sought in the intention of the legislature.  Sometimes its intention is expressed precisely and in clear language, but often it is not,  The approach in such cases was described as follows in S v Arenstein 1964 (1) SA 361 (A) at 365 C-D:

'The general rule is that actus non facit reum nisi mens sit rea, and that in construing statutory prohibitions or injunctions, the Legislature is presumed, in the absence of clear and convincing indications to the contrary not to have intended innocent violations thereof to be punishable.  (R v H 1944 AD 121 at 125, 126;  R v Wallendorf and others 1920 AD 383 at 394).  Indications to the contrary may be found in the language or the context of the prohibition or injunction, the scope and object of the statute, the nature and extent of the penalty and the ease with which the prohibition or injunction could be evaded if reliance could be placed on the absence of mens rea.  (R v H (supra) at 125).'”

21.5.3 The Court below had found the offence to be one of strict liability based on the scope and object of the legislation, the fact that it only applies to persons engaged in the specific business and the ease with which liability may be evaded if mens rea were required.  Hefer JA rejected these arguments.  He found that the danger alluded to by the Court below would be met if the prohibition could be contravened negligently:

“In that event the accused would not escape conviction if he ought to have been aware of the contamination or should have foreseen the possibility of its occurrence and failed to take reasonable precautions to prevent it.  A high degree of circumspection could be expected in view of the object of the legislation and, taking into account the extensive powers vesting in the inspectorate provided for, there is no reason for taking a pessimistic view of the ease of evading conviction.”

21.5.4 In our view, it is likely that a similar approach would be followed in relation to the newly created offences.  There is certainly no express indication in the proposed sections 104(12) and 104(21) that the legislature intended to create an offence of strict liability.  They are, nevertheless, provision designed to protect state security and hence it is probable that mens rea in the form of culpa would suffice.  

21.5.5 The matter must also be considered from the perspective of the requirements of the Constitution of the Republic of South Africa (Act 108 of 1996) (“the Constitution”).  Whether or not strict liability is consistent with the guarantee of a fair trial is yet to be decided.  However, a number of the judges who rendered judgments in S v Coetzee and others 1997 (3) SA 527 (CC) referred to this question.  A decision on the issue of strict liability was unnecessary and therefore the question is an open one. It should be noted, however, that the remarks of O’Regan J in para 176 suggest that crimes of strict liability would be unlikely to survive constitutional scrutiny.

21.5.6 We are of the view that it is unlikely that sections 104(12) and 104(21), as amended, would be construed as imposing strict liability and that at least mens rea in the form of culpa would be an element of the offence and that it would be open to the accused to raise a defence of due diligence.  

21.5.7 The example cited above shows that there may well be circumstances where a member of the defence force fails to present himself for duty in terms of a call-up order or fails to render military service when obliged to do so, where he has a reasonable excuse or, put differently, his failure was as a result of circumstances beyond his control. It is our view that it would be inappropriate and unfortunate for such a person to be liable for criminal sanction. In our view, this matter should not be left to an interpretive exercise and this difficulty could easily be addressed by inserting the phrase “without reasonable excuse” after the word “fails” in the proposed sections 104(12) and 104(21)(a)(iv).   

CONCLUSION    

22 In the light of the above, it is our view that the proposed amendments are not to be supported to the extent that they:

22.1 Bring a complete end to the entitlement of military trade unions to engage in collective bargaining on the issue of remuneration; 
22.2 Dramatically curtail collective bargaining on the other issues dealt with in reg 36 of the chapter XX regulations; and
22.3 Create certain statutory offences which, as currently framed, render members of the force criminally liable for failing to render military service when required to do so and failing to respond to a call-up order, even in circumstances where they have a reasonable excuse for failing to do so.

Gilbert Marcus S.C.

Adrian Friedman

Chambers, Johannesburg, 2 August 2010

ANNEXURE A

SECTION 1 PRIOR TO AMENDMENT

1     Definitions 


    (1) In this Act, unless the context indicates otherwise- 


    'auxiliary service' means any service established under section 16 (1); 


    'Chief of the Defence Force' means the Chief of the South African National Defence Force contemplated in section 13 (1); 


    'citizen' means a South African citizen as contemplated in the South African Citizenship Act, 1995 ( Act 88 of 1995 ); 


    'Code' means the Military Discipline Code referred to in section 104 (1) of the Defence Act, 1957 ( Act 44 of 1957 ); 

    'conscientious objection' means an objection, against the rendering of military service or against participating in a military operation, on grounds of conscience based on compelling religious, ethical or moral beliefs; 


    'court' , in relation to a visiting force, means a body which or person who, by virtue of the laws of the country to which such visiting force belongs, is empowered to investigate any matter under the military law of that country or to try any person for an offence under such military law or to review the proceedings in connection with the investigation of any such matter or the trial of any person in respect of any such offence; 


    'Defence Force' means the South African National Defence Force contemplated in section 11, and includes any portion of that Force; 


    'Defence Secretariat' means the secretariat established by section 6 (1); 


    'Department' means the Department of Defence; 


    'Division' means any division of the Defence Secretariat or the Defence Force, established by the Minister by or under the Public Service Act, 1994 ( Proclamation 103 of 1994 ); 


    'employee' means a person appointed to the Department in terms of the Public Service Act, 1994 ( Proclamation 103 of 1994 ), or any person regarded as having been appointed to the Defence Secretariat in terms of section 6 (4); 


    'enrol' means to accept and record the attestation of any person as a member of the Regular Force or the Reserve Force; 


    'force' means a military force; 


    'member' - 

       (a)     in relation to the Defence Force, means any officer and any other rank; and 

       (b)     in relation to a visiting force, means any person who is- 

          (i)     subject to the military law of the country of that visiting force; 

          (ii)     a member of another force but who is attached to such visiting force; or 

          (iii)     a civilian who entered into employment in connection with such visiting force outside the Republic; 


    'Minister' means the Minister of Defence; 


    'officer' , in relation to the Defence Force, means a person on whom permanent or temporary commission has been conferred by or under this Act, and who has been appointed to the rank of officer; 


    'other force' means a military force of a country or state other than the Republic; 


    'other rank' , in relation to the Defence Force, means any member thereof other than an officer; 


    'prescribed' means prescribed by regulation; 


    'registered address' , in relation to a person, means the address of that person as notified from time to time to the proper authority in terms of this Act; 


    'Regular Force' means the Regular Force contemplated in section 11 (a) ; 


    'regulation' means a regulation made under section 82; 


    'Reserve Force' means the Reserve Force contemplated in section 11 (b) ; 


    'secondary strike' means a strike, or conduct in contemplation or furtherance of a strike, by members of the Defence Force or any auxiliary service in support of a strike or in solidarity with a strike undertaken by persons other than such members against any employer; 


    'Secretary for Defence' means the Secretary for Defence appointed in terms of section 7 (1); 


    'Service' means any Service referred to in section 12 (1); 


    'state of emergency' means a state of emergency contemplated in section 37 of the Constitution; 


    'strike' means the partial or complete concerted refusal to render service, or the retardation or obstruction of the rendering of service, or failure to serve, by members of the Defence Force or any auxiliary service for purposes of protest, petition or remedying a grievance or resolving a dispute in respect of any matter of mutual interest between the employer and such members, and every reference to 'serve' in this definition includes overtime, service or duty, whether it is voluntary or compulsory; 


    'superior officer' , in relation to another member of the Defence Force, means any officer, warrant officer, non-commissioned officer or candidate officer of the Defence Force who holds- 

       (a)     or is regarded by or under this Act to hold, a higher rank than such other member of the Defence Force; or 

       (b)     the same or an equivalent rank as such other member of the Defence Force, but is in a position of authority over that member; 

    'this Act' includes the regulations; 


    'time of war' means any time during which the Republic is under threat of war, armed conflict, armed invasion or armed insurrection or is at war, and in respect of which the Defence Force has been employed for service in the defence of the Republic; 


    'training' includes education and development in the defence environment; 


    'visiting force' means a military force of any country present in the Republic with the consent of the President and, in sections 97, 98, 99 and 100, also such force on a routine visit to the Republic where prior agreement regarding the matters referred to in those sections has been concluded between the Government of the Republic and the government of the country in question. 


    (2) Any reference in this Act to- 

       (a)     an obligation to render service in the Defence Force, includes an obligation to undergo training; or 

       (b)     a rank, includes the equivalent of such rank in any Service. 

SECTION 1 AFTER AMENDMENT

1     Definitions 


    (1) In this Act, unless the context indicates otherwise- 


    'auxiliary service' means any service established under section 16 (1); 


    'Chief of the Defence Force' means the Chief of the South African National Defence Force contemplated in section 13 (1); 


    'citizen' means a South African citizen as contemplated in the South African Citizenship Act, 1995 ( Act 88 of 1995 ); 


    'Code' means the Military Discipline Code referred to in section 104 (1) of the Defence Act, 1957 ( Act 44 of 1957 ); 

‘conditions of service’ includes conditions relating to—

(a) recruitment procedures and advertising and selection criteria;

(b) appointment and appointment processes;

(c) job classification and grading;

(d) salaries, allowances and service benefits;

(e) job assignments;

(f) working environment and facilities;

(g) training and development;

(h) performance evaluation systems;

(i) promotion;

(j) transfers;

(k) demotion;

(l) disciplinary measures other than dismissals;

(m) dismissal;

(n) scarce skills;

(o) pay progression;

(p) deployment benefits;

(q) tools of trade;

(r) accommodation; and

(s) any other matter pertaining to conditions of service.


    'conscientious objection' means an objection, against the rendering of military service or against participating in a military operation, on grounds of conscience based on compelling religious, ethical or moral beliefs; 


    'court' , in relation to a visiting force, means a body which or person who, by virtue of the laws of the country to which such visiting force belongs, is empowered to investigate any matter under the military law of that country or to try any person for an offence under such military law or to review the proceedings in connection with the investigation of any such matter or the trial of any person in respect of any such offence; 


    'Defence Force' means the South African National Defence Force contemplated in section 11, and includes any portion of that Force; 


    'Defence Secretariat' means the secretariat established by section 6 (1); 


    'Department' means the Department of Defence; 


    'Division' means any division of the Defence Secretariat or the Defence Force, established by the Minister by or under the Public Service Act, 1994 ( Proclamation 103 of 1994 ); 


    'employee' means a person appointed to the Department in terms of the Public Service Act, 1994 ( Proclamation 103 of 1994 ), or any person regarded as having been appointed to the Defence Secretariat in terms of section 6 (4); 


    'enrol' means to accept and record the attestation of any person as a member of the Regular Force or the Reserve Force; 


    'force' means a military force; 


    'member' - 

       (a)     in relation to the Defence Force, means any officer and any other rank; and 

       (b)     in relation to a visiting force, means any person who is- 

          (i)     subject to the military law of the country of that visiting force; 

          (ii)     a member of another force but who is attached to such visiting force; or 

          (iii)     a civilian who entered into employment in connection with such visiting force outside the Republic; 


    'Minister' means the Minister of Defence; 


    'officer' , in relation to the Defence Force, means a person on whom permanent or temporary commission has been conferred by or under this Act, and who has been appointed to the rank of officer; 


    'other force' means a military force of a country or state other than the Republic; 


    'other rank' , in relation to the Defence Force, means any member thereof other than an officer; 


    'prescribed' means prescribed by regulation; 


    'registered address' , in relation to a person, means the address of that person as notified from time to time to the proper authority in terms of this Act; 


    'Regular Force' means the Regular Force contemplated in section 11 (a) ; 


    'regulation' means a regulation made under section 82; 


    'Reserve Force' means the Reserve Force contemplated in section 11 (b) ; 


    'secondary strike' means a strike, or conduct in contemplation or furtherance of a strike, by members of the Defence Force or any auxiliary service in support of a strike or in solidarity with a strike undertaken by persons other than such members against any employer; 


    'Secretary for Defence' means the Secretary for Defence appointed in terms of section 7 (1); 


    'Service' means any Service referred to in section 12 (1); 


    'state of emergency' means a state of emergency contemplated in section 37 of the Constitution; 


    'strike' means the partial or complete concerted refusal to render service, or the retardation or obstruction of the rendering of service, or failure to serve, by members of the Defence Force or any auxiliary service for purposes of protest, petition or remedying a grievance or resolving a dispute in respect of any matter of mutual interest between the employer and such members, and every reference to 'serve' in this definition includes overtime, service or duty, whether it is voluntary or compulsory; 


    'superior officer' , in relation to another member of the Defence Force, means any officer, warrant officer, non-commissioned officer or candidate officer of the Defence Force who holds- 

       (a)     or is regarded by or under this Act to hold, a higher rank than such other member of the Defence Force; or 

       (b)     the same or an equivalent rank as such other member of the Defence Force, but is in a position of authority over that member; 

‘the Commission’ means the Defence Force Service Commission established by section 62A;


    'this Act' includes the regulations; 


    'time of war' means any time during which the Republic is under threat of war, armed conflict, armed invasion or armed insurrection or is at war, and in respect of which the Defence Force has been employed for service in the defence of the Republic; 


    'training' includes education and development in the defence environment; 


    'visiting force' means a military force of any country present in the Republic with the consent of the President and, in sections 97, 98, 99 and 100, also such force on a routine visit to the Republic where prior agreement regarding the matters referred to in those sections has been concluded between the Government of the Republic and the government of the country in question. 


    (2) Any reference in this Act to- 

       (a)     an obligation to render service in the Defence Force, includes an obligation to undergo training; or 

       (b)     a rank, includes the equivalent of such rank in any Service. 

SECTION 52 OF THE DEFENCE ACT PRIOR TO AMENDMENT BY THE DEFENCE AMENDMENT BILL
52     Regular Force 


    (1) The Regular Force consists of persons not younger than 18 years of age and not older than 65 years, whether in a permanent or temporary capacity, and is organised in the manner prescribed. 


    (2) The terms and conditions of service in the Regular Force as well as the conditions and procedures regarding enrolment, appointment, promotion and transfer, but not remuneration, are as prescribed. 


    (3) (a) The relevant provisions of any applicable law relating to the granting of pensions and related benefits, as well as any rules and regulations made in terms of or under those laws, apply to members of the Regular Force. 


    (b) The conditions contemplated in subsection (2) may provide for the payment of gratuities upon discharge to specified categories of members. 


    (c) Different conditions of service may be prescribed under subsection (2) for members of the Regular Force. 


    (d) Any member enrolled in the Regular Force must serve therein until he or she has been officially discharged therefrom. 


    (4) (a) No person may enrol in the Regular Force unless he or she is a citizen. 


    (b) If a need for a specific service or capacity exists which cannot be filled by any other reasonable means, the Minister may authorise the contracting of a non-citizen in a temporary capacity for a period not exceeding three years, renewable once for a period not exceeding three years. 


    (5) (a) A member of the Regular Force must place the whole of his or her time at the disposal of the State, and may not perform remunerated work or engage himself or herself to perform work outside his or her employment unless prior authority has been obtained from the Secretary for Defence. 


    (b) The Secretary for Defence may only give such authorisation if he or she is satisfied that there will be no prejudice to the Department. 


    (6) Should a Regular Force member be granted permission to embark on a separate career while employed in the Defence Force, the interests of the State take precedence when conflict arises between the Defence Force career on the one hand and the other career on the other hand, and the member concerned must resign or temporarily vacate his or her position in his or her other career if so directed by the Secretary for Defence. 


    (7) No member of the Regular Force may- 

       (a)     further or prejudice the political interest of any political party in the performance of his or her functions; 

       (b)     be politically partisan, or express any party-political allegiance, in the performance of his or her functions; or 

       (c)     hold any position other than that of ordinary member in any political party. 

SECTION 52 AFTER AMENDMENT BY THE DEFENCE AMENDMENT BILL
52     Regular Force 


    (1) The Regular Force consists of persons not younger than 18 years of age and not older than 65 years, whether in a permanent or temporary capacity, and is organised in the manner prescribed. 


    (2) The terms and conditions of service in the Regular Force as well as the conditions and procedures regarding enrolment, appointment, promotion and transfer are as prescribed. 


    (3) (a) The relevant provisions of any applicable law relating to the granting of pensions and related benefits, as well as any rules and regulations made in terms of or under those laws, apply to members of the Regular Force. 


    (b) The conditions contemplated in subsection (2) may provide for the payment of gratuities upon discharge to specified categories of members. 


    (c) Different conditions of service may be prescribed under subsection (2) for members of the Regular Force. 


    (d) Any member enrolled in the Regular Force must serve therein until he or she has been officially discharged therefrom. 


    (4) (a) No person may enrol in the Regular Force unless he or she is a citizen. 


    (b) If a need for a specific service or capacity exists which cannot be filled by any other reasonable means, the Minister may authorise the contracting of a non-citizen in a temporary capacity for a period not exceeding three years, renewable once for a period not exceeding three years. 


    (5) (a) A member of the Regular Force must place the whole of his or her time at the disposal of the State, and may not perform remunerated work or engage himself or herself to perform work outside his or her employment unless prior authority has been obtained from the Secretary for Defence. 


    (b) The Secretary for Defence may only give such authorisation if he or she is satisfied that there will be no prejudice to the Department. 


    (6) Should a Regular Force member be granted permission to embark on a separate career while employed in the Defence Force, the interests of the State take precedence when conflict arises between the Defence Force career on the one hand and the other career on the other hand, and the member concerned must resign or temporarily vacate his or her position in his or her other career if so directed by the Secretary for Defence. 


    (7) No member of the Regular Force may- 

       (a)     further or prejudice the political interest of any political party in the performance of his or her functions; 

       (b)     be politically partisan, or express any party-political allegiance, in the performance of his or her functions; or 

       (c)     hold any position other than that of ordinary member in any political party.
SECTION 53 OF THE ACT PRIOR TO AMENDMENT

53     Reserve Force 


    (1) The members of the Defence Force who immediately before the commencement of this Act were serving voluntarily in a component known as the Citizen Force or the Commandos, must be regarded as having been enrolled as members of the Reserve Force in terms of this section, and any rights, privileges, duties, capacities and legal position not excluded by this Act that applied to them immediately before the commencement of this Act, apply to them for the remainder of the predetermined period of the said voluntary service. 


    (2) The terms and conditions of service as well as conditions for and procedures regarding enrolment, appointment, promotion, transfer and termination of service, but excluding remuneration, in the Reserve Force must be prescribed. 


    (3) All benefits and allowances accruing to a member of the Reserve Force, including a travel allowance scheme, must be prescribed. 


    (4) Any member of the Reserve Force may, on a voluntary basis, render service with or without remuneration in addition to service stipulated in his or her contract of service under such terms and conditions as may be prescribed. 


    (5) A member of the Reserve Force, while in service, may not- 

       (a)     further or prejudice the political interest of any political party in the performance of his or her functions; 

       (b)     be politically partisan, or express any party-political allegiance, in the performance of his or her functions; 

       (c)     perform any function pertaining to any political position he or she may hold. 


    (6) The Reserve Force is organised, and its members are trained and render service at headquarters, or in services, formations, units, personnel musterings or military training institutions. 


    (7) Any member of the Reserve Force who wishes to undergo training which cannot be fitted in within the bounds of normal Reserve Force service, may, if he or she meets the requirements for such training, enter into a specific contract with the Defence Force to undergo such training. 


    (8) Every member of the Reserve Force must be provided with the basic prescribed uniform, distinctive marks, badges and accoutrements at State expense and must maintain these during his or her period of service. 

SECTION 53 OF THE DEFENCE ACT AFTER AMENDMENT

53     Reserve Force 


    (1)(a) The members of the Defence Force who immediately before the commencement of this Act were serving voluntarily in a component known as the Citizen Force or the Commandos, must be regarded as having been enrolled as members of the Reserve Force in terms of this section, and any rights, privileges, duties, capacities and legal position not excluded by this Act that applied to them immediately before the commencement of this Act, apply to them for the remainder of the predetermined period of the said voluntary service.

1(b)(i) The members of the Defence Force contemplated in paragraph (a) must, within 18 months after the commencement of the Defence Amendment Act, 2010, enter into a contract of service with the Defence Force as contemplated in subsection (1A)(a).

(ii) Should any such members fail to conclude a contract contemplated in subparagraph (i), the Minister must give the member notice of his or her intention to terminate the membership of the member and afford such member a reasonable opportunity to conclude the contract.

(iii) The Minister must terminate the membership of the member if such member fails to conclude the contract following the notice contemplated in subparagraph (ii).’’ 

(1A) (a) Any member of the Reserve Force is liable to render service

in terms of a contract entered into between the Defence Force and such

member.

(b) The content and format of the contract contemplated in paragraph (a) must be prescribed.

(c) The period for which a member of the Reserve Force must render the service contemplated in paragraph (a) and the calculation thereof must be prescribed.’’

    (2) The terms and conditions of service as well as conditions for and procedures regarding enrolment, appointment, promotion, transfer and termination of service in the Reserve Force must be prescribed. 


    (3) All benefits and allowances accruing to a member of the Reserve Force, including a travel allowance scheme, must be prescribed. 

(3A) (a) A Reserve Force member must comply with a call-up order issued by that member’s commanding officer in terms of which such member must report for service as contemplated in this Act or the Constitution.

(b) The content and format of such call-up order must be prescribed.

    (4) Any member of the Reserve Force may, on a voluntary basis, render service with or without remuneration in addition to service stipulated in his or her contract of service under such terms and conditions as may be prescribed. 

(4A) Where a Reserve Force member’s period of service terminates, lapses or expires during any form of employment contemplated in section 18(1), the Minister may, with the concurrence of such member, extend such service for a period not exceeding three months or until the conclusion of the operation, whichever is the shorter.

    (5) A member of the Reserve Force, while in service, may not- 

       (a)     further or prejudice the political interest of any political party in the performance of his or her functions; 

       (b)     be politically partisan, or express any party-political allegiance, in the performance of his or her functions; 

       (c)     perform any function pertaining to any political position he or she may hold. 


    (6) The Reserve Force is organised, and its members are trained and render service at headquarters, or in services, formations, units, personnel musterings or military training institutions. 


    (7) Any member of the Reserve Force who wishes to undergo training which cannot be fitted in within the bounds of normal Reserve Force service, may, if he or she meets the requirements for such training, enter into a specific contract with the Defence Force to undergo such training. 


    (8) Every member of the Reserve Force must be provided with the basic prescribed uniform, distinctive marks, badges and accoutrements at State expense and must maintain these during his or her period of service.

SECTION 55 OF THE ACT PRIOR TO AMENDMENT

55     Pay, salaries and entitlements 


    (1) Members of the Regular Force and Reserve Force must receive such pay, salaries and entitlements including allowances, disbursements and other benefits in respect of their service, training or duty in terms of this Act as may from time to time be agreed upon in the Military Bargaining Council. 


    (2) If no agreement contemplated in subsection (1) can be reached in the Military Bargaining Council, the Minister may, after consideration of any advisory report by the Military Arbitration Board and with the approval of the Minister of Finance, determine the pay, salaries and entitlements contemplated in that subsection. 

[Date of commencement of s. 55: 2 June 2005.] 

SECTION 55 OF THE ACT AFTER AMENDMENT

55     Pay, salaries and entitlements

Members of the Regular Force and Reserve Force must receive such pay, salaries and entitlements including allowances, disbursements and other benefits in respect of their service, training or duty in terms of this Act as may from time to time be recommended by the Commission and approved by the Minister acting in consultation with the Minister of Finance.

SECTION 62A-L AFTER AMENDMENT OF THE DEFENCE ACT
62A
Establishment and composition of Defence Force Service Commission

(1) There is hereby established a Defence Force Service Commission.

(2) The Commission consists of no fewer than eight and no more than ten

members appointed by the Minister.

(3) The Minister must designate one member as Chairperson and another

as Deputy Chairperson of the Commission.

(4) If the Chairperson is absent or for any reason unable to act as

Chairperson, the Deputy Chairperson must act as the Chairperson of the

Commission.

62B
Functions of Commission

(1) The Commission must—

(a) on an annual basis, make recommendations to the Minister on

improvements of salaries and service benefits of members;

(b) make recommendations to the Minister on policies in respect of

conditions of service;

(c) promote measures and set standards to ensure the effective and

efficient implementation of policies on conditions of service within the

Defence Force, and make recommendations to the Minister in this

regard; and

(d) for the purposes of making recommendations contemplated in

paragraphs (a), (b) and (c)—

(i) enquire into or conduct research on conditions of service;

(ii) review policies;

(iii) evaluate and monitor the implementation of such policies;

(iv) consult with the Secretary for Defence, the Chief of the

Defence Force, members of the Defence Force and any other

interested person or body on conditions of service and any

other matter relating to the purview of its functions;

(v) consider any representations made to the Commission;

(vi) consult with National Treasury;

(vii) confer with the Department responsible for public service and

administration, the Public Service Commission and any other

relevant stakeholder within the public service;

(viii) consider, among others—

(aa) the rank structure of the Defence Force;

(bb) the affordability of different levels of remuneration of the

Defence Force;

(cc) current principles and levels of remuneration in the public

service generally; and

(dd) inflationary increases.

(2) The Commission must perform its functions impartially, without bias,

fear or prejudice.

(3) The Commission may, in consultation with the Minister, call upon

any member of the Defence Force or employee of the Department to assist

it in the execution of its functions, and such person is obliged to provide the

necessary assistance.

(4) The Minister determines the conditions of service for members of the

Defence Force, in consultation with the Minister of Finance, after having

received a recommendation from the Commission.

62C
Appointment of members of Commission and conditions of service

(1) For the purposes of appointing the members of the Commission,

the Minister must by notice in two national newspapers and in the Gazette

invite interested persons to submit, within the period and in the manner

mentioned in the notice, the names of persons fit to be appointed as

members of the Commission.

(2) The Minister must appoint a nomination committee to make

recommendations to the Minister for the appointment of the members of the

Commission.

(3) (a) In establishing a nomination committee, the Minister must ensure that the committee is broadly representative of the South African population and that both males and females are represented.

(b) The members of the nomination committee must have sufficient knowledge and experience that would enable them to exercise a sound and objective discretion in making recommendations to the Minister.

(4) The nomination committee must, in making a recommendation to the

Minister, consider—

(a) the proven skills, knowledge and experience of a candidate in matters

relevant to the functioning of the Commission; and

(b) generally, whether the persons nominated represent a sufficient spread

of qualifications, expertise and experience to ensure the efficient and

effective functioning of the Commission.

(5) The nomination committee must submit to the Minister a list of suitable candidates at least one and a half times the number of members of the Commission to be appointed.

(6) If a suitable person or the required number of suitable persons is not recommended, the Minister must call for further nominations in the manner set out in subsection (1).

(7) (a) The Minister must appoint members of the Commission from the

list of candidates submitted in terms of subsection (5).

(b) The Minister must, within 30 days after appointing the members, by notice in the Gazette publish the names of the members so appointed and the date of commencement of their terms of office.

(8) Any vacancy occurring in the Commission must be filled in the manner provided for in subsections (1) to (7).

(9) (a) A member of the Commission—

(i) holds office for a period not exceeding five years;

(ii) may, at the discretion of the Minister and in the interest of continuity, be reappointed, but may not serve more than two terms consecutively;

(iii) is appointed according to the terms and conditions determined by the

Minister; and

(iv) may be appointed either on a full-time or a part-time basis.

(b) A member of the Commission who is not in the full-time employ of the State must be paid from the budget of the Department such remuneration and allowances in respect of his or her services as the Minister may determine, acting in consultation with the Minister of Finance.

62D
Disqualification from membership and removal from office

(1) No person may be appointed as a member of the Commission if

he or she—

(a) is a member of the Defence Force;

(b) is an unrehabilitated insolvent; or

(c) has been convicted of any offence for which that person has been sentenced to imprisonment without the option of a fine for a period of not less than 12 months, unless a period of at least five years has expired after the date on which the sentence was served.

(2) For the purposes of subsection (1)(c), no person is deemed to have been sentenced until an appeal against the conviction or sentence has been disposed of or until the period has expired within which an appeal may be lodged, as the case may be.

(3) The Minister may remove a member of the Commission from office

on account of—

(a) misconduct;

(b) inability to perform the duties of that member’s office effectively and

efficiently; or

(c) absence from three consecutive meetings of the Commission without the prior permission of the chairperson, except on good cause shown.

62E
Vacation of office

A member of the Commission must vacate office if he or she—

(a) becomes subject to any disqualification referred to in section 62D;

(b) becomes of unsound mind;

(c) resigns by giving at least 30 days’ written notice to the Minister; or

(d) for whatever reason, becomes unfit or unable to remain a member of the Commission.

62F
Meetings of Commission

(1) The Commission must meet at least twice a year at a time and place determined by the Chairperson of the Commission.

(2) Six members of the Commission form a quorum for a meeting of the Commission.

(3) The decision of a majority of the members of the Commission present at a meeting of the Commission constitutes a decision of the Commission and, in the event of an equality of votes on any matter, the person presiding at the meeting concerned has a casting vote in addition to his or her deliberative vote.

(4) The Commission must determine its own procedures to be followed

at its meetings.

62G
Committees of Commission

(1) The Commission may from time to time appoint one or more committees to perform any duties and exercise any powers assigned or delegated to it by the Commission, and may at any time dissolve or reconstitute such a committee.

(2) A committee consists of so many members of the Commission as the

Commission may deem necessary.

(3) The Commission must designate one of the members of a committee as chairperson of that committee.

(4) A committee must perform its duties and exercise its powers subject to this Act and such directives as may be issued by the Commission.

(5) A decision of a committee taken in the performance of a duty or exercise of a power assigned or delegated to it is a decision of the Commission, subject to ratification by the Commission.

62H
Reporting

(1) The Commission—

(a) is accountable to the Minister; and

(b) must within two months after the end of each financial year submit a report on its activities and findings to the Minister.

(2) The Minister must, as soon as practicable after receipt of a report contemplated in subsection (1), cause a copy of the report to be lodged with the Cabinet and tabled in Parliament.

(3) A report contemplated in subsection (1) must not contain confidential information that would be detrimental to national security.

(4) The Commission must, by notice in the Gazette, annually publish its findings and recommendations in respect of its work.

62I
Staff of Commission

The Minister may, after consultation with the Commission, appoint or designate persons to give research, secretariat, logistical and technical support to the Commission or to perform other work incidental to the exercise or performance of the powers and duties of the Commission.

62J
Funding

The costs and expenses connected with the administration of the affairs of the Commission must be defrayed from moneys appropriated by Parliament to the Department for that purpose.

62K
Intervention by Minister

(1) The Minister may direct the Commission to take any action specified by the Minister if the Commission has failed to perform its functions in an effective and efficient manner.

(2) A directive contemplated in subsection (1) must state—

(a) the reason for issuing the directive;

(b) the steps which must be taken to remedy the situation; and

(c) a reasonable period within which the steps contemplated in paragraph

(b) must be taken.

(3) (a) If the Commission fails to comply with the directive contemplated

in subsection (1), the Minister may—

(i) after having given the Commission a reasonable opportunity to be

heard; and

(ii) after having afforded the Commission a hearing on any submissions received, replace the members of the Commission or, where circumstances so require, appoint a person as an administrator to take over one or more functions of the Commission subject to such conditions as the Minister may determine.

(b) Any vacancy occurring as a result of the application of paragraph (a) must be filled in the manner provided for in section 62C.

(4) If the Minister appoints an administrator in terms of subsection (3)—

(a) the administrator may do anything which the Commission might otherwise be empowered or required to do under or in terms of this Act; and

(b) the Commission may not, while the administrator is responsible for a particular function, exercise any of its powers or perform any of its duties relating to that function.

(5) Once the Minister is satisfied that the Commission is able to perform its functions in an effective and efficient manner, the Minister must terminate the appointment of the administrator.

(6) (a) Notwithstanding subsection (3), the Minister may dissolve the

Commission if the Minister loses confidence in the ability of the Commission to perform its functions effectively and efficiently.

(b) The Minister may dissolve the Commission only after having—

(i) provided the Commission with reasons for losing confidence in its

abilities;

(ii) given the Commission a reasonable opportunity to respond to those

reasons; and

(iii) afforded the Commission a hearing on any submissions received.

(c) If the Minister dissolves the Commission, the Minister—

(i) may appoint an administrator to take over the functions of the

Commission and to do anything which the Commission might otherwise be empowered or required to do under or in terms of this Act, subject to such conditions as the Minister may determine; and

(ii) must, as soon as it is feasible, but not later than three months after the dissolution of the Commission, appoint the members of the Commission in the manner provided for in section 62C.

62L
Regulations in respect of Commission

The Minister may make regulations regarding—

(a) the manner in which consultation with the Commission must be conducted and the procedures relating thereto;

(b) any matter relating to the functioning of the Commission that it is necessary to prescribe in order to ensure the efficient and effective functioning of the Commission; and

(c) any ancillary or incidental administrative or procedural matter that it is necessary to prescribe for the proper implementation or administration of the provisions relating to the Commission.
SECTION 82 PRIOR TO AMENDMENT

82     Regulations 


    (1) The Minister may, by notice in the Gazette , make regulations regarding- 

       (a)     the conditions of service of members of the Defence Force generally, excluding pay, salaries and entitlements, as well as the maximum age to which members may serve, related job descriptions and personnel management codes and job evaluation; 

       (b)     the temporary employment of persons, in a military or a civilian capacity; 

       (c)     discipline in the Defence Force; 

       (d)     the occupation of official quarters; 

       (e)     the conditions under which overtime duty, subsistence, travelling, climatic and other allowances may be paid; 

       (f)     the occupational health and safety of members of the Defence Force and civilian employees of the Department; 

       (g)     defence intelligence, including- 

          (i)     assigning security classifications to information of the Department; 

          (ii)     assigning security classifications to areas and facilities of the Department; 

          (iii)     restrictions based on security classifications with regard to access to such information, areas or facilities; 

          (iv)     assigning security gradings to posts in the Department; and 

          (v)     the declassification of information, areas or facilities of the Department; 

       (h)     training, including- 

          (i)     the level of training of the members of the Defence Force; 

          (ii)     the attendance of military training programmes by civilians older than 18 years; 

          (iii)     the establishment of training camps and units; 

          (iv)     the accreditation of military training institutions with academic and other non-military institutions; 

          (v)     the conclusion of agreements between the State as employer and members of the Department covering all aspects of training and education; and 

          (vi)     the use and compensation of specialised staff at or in respect of military training institutions not otherwise provided for by law; 

       (i)     the establishment of standards of any physical measurement as well as the medical and psychological condition determined by an appropriate examination or measurement and compulsory immunisation of the members of the Defence Force; 

       (j)     the establishment of standards of health and the compulsory immunisation of employees of the Department; 

       (k)     the provision for medical, dental and hospital treatment of retired members of the Regular Force and their dependants and, if applicable, the establishment, management and control of one or more funds for such purposes; 

       (l)     leave of absence of members of the Defence Force; 

       (m)     compulsory insurance of members and employees, and members of any auxiliary service, in respect of bodily injury, disablement or death occurring in the course of military service, as well as the deductions of the prescribed premiums for such insurance from the pay, salary or remuneration of the members and employees concerned; 

       (n)     labour relations between members of the Defence Force or any auxiliary service and the State as their employer, including the resolution of disputes and the establishment of mechanisms necessary for the regulation of the said labour relations and the administration and management of such matters; 

       (o)     the establishment, management and control of funds and trading and non-trading institutions, the aims of which are to the benefit of serving and former members of the Defence Force and their accompanying guests as stipulated; 

       (p)     the seniority and precedence of headquarters, the constituent forces, formations, units and personnel musterings and of members of the Defence Force; 

       (q)     all matters pertaining to military ceremony including the design, award, use, care and custody of colours, standards and flags designated for military use; 

       (r)     honorary appointments and ranks in the Defence Force and the terms and conditions upon which the appointments may be made; 

       (s)     beneficial affiliation of units and formations of the Defence Force with similar units and formations of foreign defence forces; 

       (t)     the exemption of a member who, while in the service at a specific place and on good cause shown, requests not to be ordered to serve elsewhere in the Republic or the rest of the world; 

       (u)     the governance and management of military detention and correctional facilities established under the Act and the enforcement of discipline in such facilities; 

       (v)     the prohibition, restriction and regulation of any traffic in any military area, base, unit or on any premises under the control of the Department; 

       (w)     the minimum standards for the registration and certification of roadworthiness of vehicles and vehicular equipment for use in the Defence Force and the licensing of the drivers of such vehicles and the operators of such equipment; 

       (x)     the minimum standards for the registration and certification of airworthiness of aircraft for use in the Defence Force and the certification of the competency of the crew of such aircraft; 

       (y)     the minimum standards for the registration and certification of the seaworthiness of vessels for use in the Defence Force and the certification of the competency of the crew of such vessels; 

       (z)     the issue, care and disposal of arms, accoutrements, ammunition, supplies, animals, transport, clothing and equipment of the Department; 

       (z A )     military museums, monuments, heritage sites and cemeteries; 

       (z B )     any auxiliary services provided for in this Act including matters relating to terms and conditions of service of members, their education, training, discipline and conduct; 

       (z C )     the support that the Department may give to recognised community organisations and institutions in respect of development programmes; 

       (z D )     any matter which this Act requires or permits to be prescribed or which it is necessary or expedient to prescribe in order to ensure the good governance of the Department. 


    (2) Any regulation made in terms of subsection (1)- 

       (a)     which may result in financial expenditure for the State may only be made subject to sections 63 and 64 of the Public Finance Management Act, 1999 ( Act 1 of 1999 ), and with the approval of the Minister of Finance; and 

       (b)     relating to the terms and conditions of service of members of the Defence Force may be made with retrospective effect for a period not exceeding 12 months, except where such regulations provide for- 

          (i)     any reduction in the rights and privileges of members; or 

          (ii)     the imposition of penalties. 


    (3) Any regulation made under subsection (1) may provide that a contravention of or failure to comply with a regulation is an offence and that any person found guilty of the offence is liable to a fine or to imprisonment for a period not exceeding five years.

SECTION 82 AFTER AMENDMENT

82     Regulations 


    (1) The Minister may, by notice in the Gazette , make regulations regarding- 

       (a)     the conditions of service of members of the Defence Force generally as well as the maximum age to which members may serve, related job descriptions and personnel management codes and job evaluation; 

       (b)     the temporary employment of persons, in a military or a civilian capacity; 

       (c)     discipline in the Defence Force; 

       (d)     the occupation of official quarters; 

       (e)     the conditions under which overtime duty, subsistence, travelling, climatic and other allowances may be paid; 

       (f)     the occupational health and safety of members of the Defence Force and civilian employees of the Department

. . .

[THE REST OF SECTION 82 REMAINS THE SAME]

SECTION 104 PRIOR TO AMENDMENT

104     Offences and penalties 


    (1) Any employer who unfairly discriminates against any of his or her employees on the grounds that the employee wishes to be or is a voluntary member of the Reserve Force, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding one year. 


    (2) Any person who marks, defaces or conceals any mark on any equipment, article or animal where such mark denotes the ownership of the Republic or of any visiting force, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (3) Any person who, without the necessary authority, disposes of any article or animal in the possession of the Department, or who through negligence loses any such article or animal, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding 15 years. 


    (4) Any person who obstructs, damages, removes, destroys or commits any other act on or against any property used for protecting or safeguarding the Republic, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding 25 years. 


    (5) Any person who, without authority, possesses or wears prescribed uniforms distinctive marks or crests, or performs any prohibited act while wearing such uniform or with such uniform, distinctive marks or crests, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (6) Any person who, without authority, uses or is responsible for the use of any name, title or any other symbol of the Department, where such use is calculated or likely to lead people to infer that it has been authorised under this Act, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (7) Subject to the Promotion of Access to Information Act, 2000 ( Act 2 of 2000 ), any person who, without authority, discloses or publishes any information, or is responsible for such disclosure or publication, whether by print, the electronic media, verbally or by gesture, where such information has been classified in terms of this Act, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (8) Any person who, without authority, gains access to the computer systems or computer data bases of the Department, or who, without authority, changes, alters, corrupts, copies or withdraws data from any such systems or data bases, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding 25 years. 


    (9) Any person who falsely represents himself or herself to be a member or an employee of the Defence Force or Department, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (10) Any person who obstructs or interferes with the Defence Force in the execution of its duties in terms of this Act or the Constitution, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding 25 years. 


    (11) Any person who induces or attempts to induce any member of the Defence Force to neglect, or to act in conflict with, his or her duty to the Defence Force, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (12) Any person who is liable to render service in the Defence Force by virtue of a military service contract with the Defence Force, and refuses to render such service, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding one year. 


    (13) Any person who recruits or attempts to recruit any member of the Regular Force for membership of any trade union other than a military trade union which is duly authorised to act as such, or incites or attempts to incite a member of the Defence Force to participate in strikes, demonstrations or protests prohibited in terms of the regulations, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (14) Any member of the Defence Force or of any auxiliary service who participates in any strike or secondary strike action, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (15) Any member or employee of the Department who, in a wilful or negligent manner, contravenes or fails to comply with any regulation made under this Act, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding one year. 


    (16) Any person who, without authority, discloses the identity of a covert source of the Department, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding 25 years. 


    (17) Any person who undermines or stifles, or seeks to undermine or stifle, any procedure for the redress of grievances, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (18) Any member of the Defence Force who neglects to inform a prescribed officer of his or her change of address and such other particulars as may be prescribed, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding six months. 


    (19) (a) A person is guilty of an offence if he or she, without proper authority- 

    (i)     enters, overflies or otherwise collects or gains access to classified information from specific classified facilities, installations or instruments of the Department; 

    (ii)     is in possession of, makes copies of, sketches, photographs, makes print-outs of, electronically or in any other manner records or obtains digital data from classified facilities, installations or instruments of the Department; or 

    (iii)     hands over or discloses to any person or loses or obtains from any member or employee of the Department, copies, sketches, photographs, print-outs, electronic or non-electronic recordings of the digital data referred to in subparagraph (ii). 


    (b) Any person convicted of an offence contemplated in paragraph (a) is liable to a fine or imprisonment for a period not exceeding 25 years. 


    (20) (a) A person is guilty of an offence if he or she in respect of public property or State money under the control of the Department- 

    (i)     sells, barters or otherwise disposes of or lends or pledges any such property without authority; 

    (ii)     agrees to pay or connives at the payment of any exorbitant price for any such property purchased for use, or any service hired, by the Department; 

    (iii)     without good cause abandons, damages or destroys any such property; 

    (iv)     being responsible for stores, stocks or money in the Department, so negligently perform his or her duties as to cause a deficiency in such stores, stocks or money; 

    (v)     without authority takes or removes any article from its designated place; 

    (vi)     uses any article or money for any purpose other than in the public interest; 

    (vii)     through gross negligence or intentionally omits to take action to prevent damage or destruction or loss of any such property or money; 

    (viii)     intentionally or through gross negligence commits any act which causes or is likely to cause damage to or destruction or loss of any such property or money; 

    (ix)     intentionally or through gross negligence fails to take effective steps to prevent unauthorised, irregular, fruitless or wasteful expenditure as contemplated in the Public Finance Management Act, 1999 ( Act 1 of 1999 ); or 

    (x)     intentionally or through gross negligence and without good cause under-collects revenue due to the Department. 


    (b) Any person convicted of an offence contemplated in paragraph (a) is liable on conviction to a fine or to imprisonment for a period not exceeding 10 years. 


    (21) (a) A person is guilty of an offence if he or she- 

    (i)     having been duly summoned or warned to attend as a witness before a board of inquiry, fails to attend or to remain in attendance until authorised to leave; 

    (ii)     being present at a board of inquiry after having been duly summoned or warned to attend as a witness, fails or refuses to be sworn or to affirm; or 

    (iii)     uses threatening or insulting language at a board of inquiry or wilfully causes a disturbance or interruption thereat or wilfully commits any other act likely to bring the board of inquiry into contempt, ridicule or disrepute. 


    (b) Any person convicted of an offence contemplated in paragraph (a) is liable to a fine or imprisonment for a period not exceeding three months. 


    (22) Any person who at any board of inquiry deliberately misleads the board, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding one year.

SECTION 104 AFTER AMENDMENT (SEE SUBSECTIONS 12 AND 21)

104     Offences and penalties 


    (1) Any employer who unfairly discriminates against any of his or her employees on the grounds that the employee wishes to be or is a voluntary member of the Reserve Force, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding one year. 


    (2) Any person who marks, defaces or conceals any mark on any equipment, article or animal where such mark denotes the ownership of the Republic or of any visiting force, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (3) Any person who, without the necessary authority, disposes of any article or animal in the possession of the Department, or who through negligence loses any such article or animal, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding 15 years. 


    (4) Any person who obstructs, damages, removes, destroys or commits any other act on or against any property used for protecting or safeguarding the Republic, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding 25 years. 


    (5) Any person who, without authority, possesses or wears prescribed uniforms distinctive marks or crests, or performs any prohibited act while wearing such uniform or with such uniform, distinctive marks or crests, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (6) Any person who, without authority, uses or is responsible for the use of any name, title or any other symbol of the Department, where such use is calculated or likely to lead people to infer that it has been authorised under this Act, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (7) Subject to the Promotion of Access to Information Act, 2000 ( Act 2 of 2000 ), any person who, without authority, discloses or publishes any information, or is responsible for such disclosure or publication, whether by print, the electronic media, verbally or by gesture, where such information has been classified in terms of this Act, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (8) Any person who, without authority, gains access to the computer systems or computer data bases of the Department, or who, without authority, changes, alters, corrupts, copies or withdraws data from any such systems or data bases, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding 25 years. 


    (9) Any person who falsely represents himself or herself to be a member or an employee of the Defence Force or Department, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (10) Any person who obstructs or interferes with the Defence Force in the execution of its duties in terms of this Act or the Constitution, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding 25 years. 


    (11) Any person who induces or attempts to induce any member of the Defence Force to neglect, or to act in conflict with, his or her duty to the Defence Force, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


       (12) Any person who is liable to render service in the Defence Force by virtue of a military service contract with the Defence Force, and refuses or fails to render such service, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding one year. 


    (13) Any person who recruits or attempts to recruit any member of the Regular Force for membership of any trade union other than a military trade union which is duly authorised to act as such, or incites or attempts to incite a member of the Defence Force to participate in strikes, demonstrations or protests prohibited in terms of the regulations, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (14) Any member of the Defence Force or of any auxiliary service who participates in any strike or secondary strike action, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (15) Any member or employee of the Department who, in a wilful or negligent manner, contravenes or fails to comply with any regulation made under this Act, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding one year. 


    (16) Any person who, without authority, discloses the identity of a covert source of the Department, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding 25 years. 


    (17) Any person who undermines or stifles, or seeks to undermine or stifle, any procedure for the redress of grievances, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding five years. 


    (18) Any member of the Defence Force who neglects to inform a prescribed officer of his or her change of address and such other particulars as may be prescribed, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding six months. 


    (19) (a) A person is guilty of an offence if he or she, without proper authority- 

    (i)     enters, overflies or otherwise collects or gains access to classified information from specific classified facilities, installations or instruments of the Department; 

    (ii)     is in possession of, makes copies of, sketches, photographs, makes print-outs of, electronically or in any other manner records or obtains digital data from classified facilities, installations or instruments of the Department; or 

    (iii)     hands over or discloses to any person or loses or obtains from any member or employee of the Department, copies, sketches, photographs, print-outs, electronic or non-electronic recordings of the digital data referred to in subparagraph (ii). 


    (b) Any person convicted of an offence contemplated in paragraph (a) is liable to a fine or imprisonment for a period not exceeding 25 years. 


    (20) (a) A person is guilty of an offence if he or she in respect of public property or State money under the control of the Department- 

    (i)     sells, barters or otherwise disposes of or lends or pledges any such property without authority; 

    (ii)     agrees to pay or connives at the payment of any exorbitant price for any such property purchased for use, or any service hired, by the Department; 

    (iii)     without good cause abandons, damages or destroys any such property; 

    (iv)     being responsible for stores, stocks or money in the Department, so negligently perform his or her duties as to cause a deficiency in such stores, stocks or money; 

    (v)     without authority takes or removes any article from its designated place; 

    (vi)     uses any article or money for any purpose other than in the public interest; 

    (vii)     through gross negligence or intentionally omits to take action to prevent damage or destruction or loss of any such property or money; 

    (viii)     intentionally or through gross negligence commits any act which causes or is likely to cause damage to or destruction or loss of any such property or money; 

    (ix)     intentionally or through gross negligence fails to take effective steps to prevent unauthorised, irregular, fruitless or wasteful expenditure as contemplated in the Public Finance Management Act, 1999 ( Act 1 of 1999 ); or 

    (x)     intentionally or through gross negligence and without good cause under-collects revenue due to the Department. 


    (b) Any person convicted of an offence contemplated in paragraph (a) is liable on conviction to a fine or to imprisonment for a period not exceeding 10 years. 


       (21) (a) A person is guilty of an offence if he or she- 

    (i)     having been duly summoned or warned to attend as a witness before a board of inquiry, fails to attend or to remain in attendance until authorised to leave; 

    (ii)     being present at a board of inquiry after having been duly summoned or warned to attend as a witness, fails or refuses to be sworn or to affirm;

    (iii)     uses threatening or insulting language at a board of inquiry or wilfully causes a disturbance or interruption thereat or wilfully commits any other act likely to bring the board of inquiry into contempt, ridicule or disrepute; or

(iv) having been duly notified of his or her call-up for service by way of a call-up order issued in terms of section 53(3A), fails to present himself or herself at the time and place specified in the call-up order.

    (b) Any person convicted of an offence contemplated in paragraph (a) is liable to a fine or imprisonment for a period not exceeding three months. 


    (22) Any person who at any board of inquiry deliberately misleads the board, is guilty of an offence and liable on conviction to a fine or imprisonment for a period not exceeding one year.

