ADDRESS TO PARLIAMENT ON ALLEGATIONS MADE AGAINST ME
Honourable members of the Portfolio Committee on Justice and Constitutional Affairs, I thank you very much for giving me the opportunity to give my side of the story on the allegations made against me in the matter regarding my appointment as commissioner for Human Rights last year. 
My special thanks goes to the Honourable Advocate Adams from Cope for raising the issue because I never had the opportunity to put my side of the story regarding the matter for more than ten years now.  The news papers published damaging reports about me in 1997 and these have now been followed by the damaging reports recently in a very important and revered document, the Hansard of the Parliament of South Africa which remains a permanent record to be read by generations to come.  The reaction of Honourable members of Parliament to it was also publicised widely by the media.  Unfortunately, none of the authors of these reports ever consulted me before they were published.
There are thus four issues raised herein above to which I will attempt to answer and these are:-
	 Issues related to the judgement in the case of TRC vs Mpumlwana

 Issues regarding my relations with the TRC and the allegations regarding the disciplinary enquiry of Mpumlwana by TRC.
 Whether I lied in my CV and thus mislead Parliament
 Whether I am a fit and proper person to serve the Nation as a Human Rights Commissioner?

Judgement in the case of TRC vs Mpumlwana
This was a civil case and the Plaintiff, TRC, was alleging that when they concluded a contract of employment with, me they were not aware that I was, at the same time still employed by the Eastern Cape Provincial Government.  They further alleged that by employing me, they have suffered damages which amounted to R154, 583.33c, an amount they paid me during the term of my contract with them.  The issues to be decided by the court were, therefore, 
 whether TRC suffered any damages and also 
 Whether TRC was entitled to damages and if so how much damages.
The court then decided that TRC did not suffer any damages and dismissed its case.  The ratio decidendi (reason for decision) for this decision can be found in page 16 of the judgement. One of the court’s decision was based on the fact that TRC did not allege that I did not work for them or that my work was not satisfactory. The court gave an opinion at page 20 of the judgement that from the outset no cause of action existed to warrant the TRC claim and that if my attorneys excepted to the TRC claim the court would have dismissed their case and the matter would have ended there and then.  Thus the court would not have to consider any other matter.   
C2 Finding in Obiter
However, before coming to the above mentioned finding, Judge White decided to establish whether there has been a misrepresentation by me to TRC.  He found that I did not resign from the Eastern Cape Government before I joined TRC, that I failed to disclose this fact to TRC and that by failing to disclose this fact I fraudulently misrepresented to TRC that I was not in any other employment when I concluded a contract of employment with TRC.  His reasons for this finding are at page 8 of his judgement.

Analysis of the Findings of the Judgement
Before I analyse the judgement I wish to state the following facts.
Firstly, the judge, unfortunately, continued with the case in my absence and
 despite the medical certificate that was presented to him indicating that I was   not well.  A request for postponement was opposed by the advocate of TRC.
  Secondly, the Honourable Judge tried to contact me through Bikitsha attorneys, but unfortunately, he did not ask a registrar, a neutral person in the case to do so, nor his secretary, but asked the advocate for the Plaintiff who opposed the postponement) to do it and in whose obvious interest it would be that I would not be able to rebut the evidence of his witnesses.  
 He also believed him when he told him that he phoned the offices of an attorney and was answered, not by a secretary or by the attorney but by me.  It is difficult for any reasonable person to believe the Honourable advocate, but the judge believed him.  He also agreed when the same advocate requested that the matter continue to a finish in my absence.
 Thirdly, I ran short of funds and could not afford my legal representatives who were costing me about R10, 000 a day.  I was, therefore, also not represented. The matter was concluded and the evidence of the Plaintiff TRC stood unchallenged.  
 With the help of a friend, Advocate Matyumza  pro amico, I applied for rescission of judgement and the same judge dismissed the application with costs.  He also refused my application for leave to appeal.  I did not have funds to petition the court of Appeal and like many other people who don’t have money, had to live with the results of this untrue and damaging finding in this judgment.
 The main witness for TRC was Mr. Baleka.  Mr. Baleka said in court that he was not working for the Premier’s Office during the time I was working there and that he only arrived about three months after I had left.  He only relied on what was appearing in the file at the time of the trial. Please see the attached extract from the proceedings attached herewith as annexure A. 
 During cross examination of Mr. Baleka it was established that no proper filling was done by the Bisho Administration at the time.  In fact, many letters I had written to the administration from 1994 to 1995 were missing. Mr. Baleka also said that he was not personally responsible for the correspondence that was missing in my file because he was absent at the time such documents were filled.
 
 The evidence of TRC that was based on such records went unchallenged. 

Herein under I wish to put my side of the story and am sure that if I was afforded the opportunity to present it to court it would have come to a different conclusion on the issue.  

The judge found that my letter of resignation dated the 24th June 1996 and tendered in June 1996 was actually received by the Bisho Administration in August 1997.  If I was given a chance I would prove that this was not the case and the judge could have come to a different conclusion. I did submit my letter of resignation in June 1996.  In fact when I was preparing for the case I requested Mr. Baleka to photocopy for me the contents of my file.  He certified all documents on the file as true copies of the original and signed, including my letter dated the 24th June 1996.  Yet at the trial he said that he only saw only a copy of that letter in August 1997. Please see this letter and the stamp therein attached herewith as annexure B. On the day I left my job I went to say goodbye to my colleagues, including  Mkosana, who was the head of the the Department in the premier’s Office where I worked. They knew that I was leaving and that I was joining the TRC. This evidence would have been brought before court if I was given a chance by the judge.
  
The Judge also said that if the letter of resignation was indeed made in June
the 24th 1996 I should in it have made reference to the letter threatening to resign which I had written earlier on the 17th June 1996. I do not see how these letters are related because they say completely different, though related, things.

The court also found that I continued to stay in a government house and used a government vehicle till 1997.  This is not true.  If I was given a chance to rebut these allegations  I would have adduced the following evidence and the court would have decided differently:-  
On the 21st June 199 I was interviewed by TRC in East London.  On the 26th June 1996 I receive a telephone call from Mr. Ntsebeza that I was taken by TRC and that will start working at the regional office in East London on the 1st July 1996.  Later that day I asked my cousin Mr. Maselwa who stays in Amalinda in East London for accommodation. He agreed and I moved my belongings there the following afternoon.  On Friday the 28th June 1996 I handed the keys to the government house that was allocated to me to Mr. Sali, the head of the Department of Public Works.  He noted it in the register and I left. 
Mr. Maselwa would have come as my witness.  Mr. Sali would have also come with the record that shows that I returned the keys to the house and the judge would have come to a different conclusion.  
Surely no one can retain a government vehicle in his possession for a period of a year.  It is known fact that before one can take a government vehicle he must fill in a requisition form, stating the reason for the trip, when will the vehicle be returned and so on. When one returns the vehicle he brings a log book and hands over the keys as soon as possible.  
I last used a government vehicle in1995 for two days and when I returned from a trip to Mthatha, I handed it over.  Yet the judge believed when Mr. Baleka, who was not even there, said that I kept a government vehicle for a year after I had left. If I was given a chance by the court I would have called the officer in charge of government transport as my witness that I returned the said vehicle in 1995, long before I tendered my resignation.

The court found that I continued receiving a salary from the Bisho Administration until October 1996 and, therefore that shows that I was still employed by them.  
The Eastern Cape government was owing me money at the time I left them. Firstly, they did not pay me for two months when I started working and that money had not been paid by the time I resigned from the government. Secondly, I was being underpaid and that debt was only paid to me after a year I had resigned from the government.
Soon after I arrived in Bisho in July1994 I realised that I was not much welcomed. I was employed as a Senior Legal Advisor, a position equivalent to a Chief Director but I was paid the salary of an Assistant Director even then I was not paid for two months and that salary was never paid back to me before I left.  No office was allocated to me and I was offered a space by Mr. Ndengezi, a colleague, in his office. I wrote several letters to the administration and none of my letters was ever answered. Eventually in July 1995 I appealed to the Provincial Public Service Commission to intervene. The latter decided that I should be paid the salary of  a chief director, retrospectively from the moth I started work for the government. Please see the Affidavit of then Commissioner, Mr. Msoki attached herewith as annexure C.    
Before I left in June 1996 Mr. Msoki told me the verdict of the Commission on my matter and said that the Commission will soon write to the Administration and direct it to implement their decision. The latter, however, did not do so until September 1997. Please see the payment source document attached herewith as Annexure D.  
I kept on knocking at the door of the Administration for more than a year.  On the 20th August 1997 the Director General of the Province convened a meeting wherein he tried to help me. The clerks asked me to produce a copy of my letter of resignation and I went home to fetch a copy of it from my file.  I keep a file of all my correspondence and receipts.  It is this copy that Mr. Baleka was referring to when he said that I only handed my resignation letter on the 20th August 1997. 
He said that on receipt of this letter he put a date stamp of the 20th August 1997 on it.  What is strange is that when I asked for a copy of my file from him in preparation for the case in 1998 that stamp was not there and he certified as true copy of the original, everything in the file, including my letter of resignation.  Secondly, this letter was the only document in that file that had this kind of stamp.  I smelt a rat.  All this abnormality was put Mr. Baleka in cross examination and he only said he did not know.     

 Mrs. Mkosana, the wife of the then Head of Department at Premier’s Office where I worked, was working for the TRC in East London and the husband used to fetch her from work daily.  I used to see and talk to him.  We were together in exile and I know him well. When the 1st payment came to my bank at the end of July 1996, I thought that  it was part payment of what I was owed.  I asked Mr. Mkhosana why they did not pay me my money as a lump sum? He said that he would look into the matter and would come back to me.  I kept on reminding him. I raised the matter with him again in October 1996 and still I was not paid all my money. This nwas only done in September 1997. Mr. Mkosana was prepared to be my witness on all matters concerning him. Unfortunately, that was not to be and the court, could only take the version of the Plaintiff in all these matters.  

I am not expecting the Honourable Members to reverse the findings of the Judge, but to explain the circumstances surrounding the case.  There are many people who had been found guilty of criminal offences by a court of law during the Apartheid era who are today honourable people in high position.  It is the circumstances surrounding their cases that the country respect them.

Relations with TRC
When I joined the TRC, there had been an acting Manager- Ms Louse Flanagan.  After my appointment, it appeared to me that there was an incomplete handover, in the sense that I was being limited to investigating the former Transkei to the exclusion of a number of theatres of operation.  I became aware that there were meetings between her and my immediate manager – Advocate Goosen, some of these in East London where our offices were and other meetings in Cape Town.  These meetings excluded me but included Colonel Gerie Hugo(a former SADF assassin who was involved in the invasion of ANC cadres in Angola and Lesotho and who was also involved in the assassination of the Cradock 4).  I did not think that this was right at all. 
I discovered what was not at the time public knowledge, at least in my mind, that Ms Flanagan was either romantically involved with Mr Gerie Hugo, or at least, was in very close regular communication with him.  It is now common knowledge that they since got married. 
It also came to my attention that Adv Goosen had been a legal representative of Colonel Lourens du Plessis, a man who was implicated in the murder of the Cradock 4, in the  inquest inquiry about the death of the Cradock 4.  This combination appeared to me very unusual and almost unsavory or at least made me very uncomfortable.  I felt it had some of the elements of a conflict of interest.   Here I was, an African and former freedom fighter, being kept away from investigating matters that had defined the Eastern Cape landscape like the Cradock Four, Uitenhage, Port Elizabeth,
I reported this matter to Advocate Ntsebeza, our principal on the 27th March 1997.  On the 4th of April I received a letter written by Advocate Goosen saying that my contract, which was to end on the 14th June 1997 would not be renewed when it ended.  On the 7th of April I was suspended pending investigations and was ordered to leave the office immediately.  
On the 9th of June 1997 I was presented with 10 charges by the TRC, and realized that the witnesses against me were Adv. Goosen and Ms Flanagan, the two people against whom I had made allegations to our principal.  Among the allegations therein was that I failed to investigate matters relating to military activities in the Eastern Cape and that I did not have good relations with my staff members.  
I told the presiding officer that this disciplinary enquiry should have been done within 5 days of my suspension, according to the regulations of the TRC, that there were no dates when these allegations were supposed to have occurred and that there were no proper explanation on the charges.  I also questioned the rationale for the enquiry just 4 days before the de facto expiry of  my contract.  This fell on deaf ears.  
I also noticed that the man leading evidence for the TRC kept of disturbing the proceedings and receiving telephone calls from Mr. Ntsebeza.  On the 11th June I telephoned Mr. Ntsebeza and asked whether he was also part of the team leading evidence for TRC. He did not answer me by just advised me to resign.  I did as he advised and Mr. Mapoma  accepted the resignation.  It was long before the enquiry could end. I had only 2 days left in my contract. Please see this letter attached herewith as annexure E
I still stand by what I wrote in my CV.  I did not lie in my CV and did not mislead Parliament nor the TRC in 1996 despite the damaging finding in my cv.  Normally it is a criminal record that obliges one to always reveal in any official document and not a civil case record. This case was reported in2001 and has been in the public domain for that long.  I did not know that I was expected to tell you that ten years ago I  erroneously receive a damaging finding in a civil matter, on pain of being labelled as an unreliable person.  If a question was asked from me about it or even if a general question about my history was asked I could have told you.  
I believe that I am a fit and proper person.  Association of advocates and the department of Justice would have long asked that I be removed from the roll of advocates if I were not.  This case was reported and is thus a public document.
I also believe that I have a deep feeling for human rights and any evidence regarding this aspect can only be obtained from the community around the O R Tambo municipality where I reside or other people who know me.  I don’t want to blow my own trumpet.  I have always agreed to serve my people when asked to do so.  Even in this case, if people request me to serve my country I am willing to do so.
I Thank You


