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DEBATING THE DEFINITION OF COMMUNITY
The purpose of this document is to debate the definition of the term “Community” and how to identify members of their traditional knowledge rights in order to provide guidance /input to the Portfolio Committee on Trade and Industry.   
Prior to 1993 South Africa wasn’t ruled according to the Constitution and was not subjected to a Charter of Rights, such as Chapter 2 of the Constitution of SA, 1996. 
The Charter of Rights basically deals with individual rights, in which rights the equality clause (s.9) plays an important role. 
However, the Charter does provide for community rights in the following respects:
	Religious rights in s.15

Language rights in s.30
Cultural Rights in s.31
A community right to “enjoy their culture, to practice their religion and to use their langue and to form, join and maintain cultural, religious and linguistic associations and other organs of civil society” as is found in s.31 (1) (b). 
In addition the right to freedom of association (s.19) strengthens community rights.
However defining whom and what a community is,  is a task that has eluded or posed great difficulties to most sociologist and anthropologists.  What does seem to be essential in any definition is that while it may recognize objective ties that bind individuals to one another in relation to a specific issue, such as C-R-L, these bonds are fluid and may change over time.  It is important therefore that any identification of a community be treated as essentially preliminary or provisional.  Also, individuals have multiple identities and may belong to multiple communities of Faith, Culture and Language.  The notion of a community representing any of the CRL rights is fraught with difficulty in that there are many claimants some of whom with to exclude others.  
Therefore the definition of “community” is problematic, especially in South Africa where there is a conglomerate of people with different interests, cultures, religions and languages, just to name a few particularities. The CRL Commission (hereinafter referred to as “The Commission” is one of the institutions which the constitution established to ‘strengthen democracy’.  It does so by respecting, promoting and protecting cultural, religious and linguistic rights.  It provides its insights and interventions and carries out its mandate through interacting with communities and establishment of councils representing such communities.  This happens within conditions which have undergone change and it exists in an environment which is still subject to continuing changes.
Community Councils of the CRL COMMISSION
The Constitution protects the rights of cultural, religious and linguistic communities to form associations.  (Section 31).  The Act empowers the CRL Rights Commission to identify communities and recommend their organisation within a Community Council, established at a provincial or national level.  (See Sections 36 (1) and (2) of the Act).  Our understanding is that Section 36 (1) reiterates the right of communities to organise themselves in associations.  It recommends establishment of a Community Council, if that is ‘conducive to;

	the promotion and protection of the rights of such a community; and

the promotion and development of peace, friendship, humanity, tolerance and national unity among and within the different communities in South Africa.

The founding Act of the Commission (Act No 19 of 2002), defines a 
“community council” for example, as a voluntary association of persons or community organizations based on the principle of freedom of association and which represents a cultural, religious or linguistic community…”
According to a paper prepared by the research department of the Commission, the definition of “community” is problematic as found by leading scholars. The Commission had been expected to come up with a definition of community but had been hamstrung by its late introduction into the South African stream as it was the youngest of all the commissions, only entering its second term in 2009. The Commission did not want to rush to make a static definition of “community” simply because it may then find itself excluding other communities which may not fit into its definition.
It must be borne in mind therefore that there does not seem to be a single adequate definition of “community”, with some scholars believing that there are more than 150 meanings of the word “community”. Some scholars, notably Abercrombie, Hill and Turner, hold the view that “the term is one of the most elusive and vague in sociology and is by now largely without specific meaning…” (2006:71). They go further to state that 
Part of the problem stems from its diversity of meanings and the emotive overtones it usually evokes. Community has become an omnibus word used to describe social units varying in scale and content from villages, housing estates and neighborhoods to ethnic groups, nations and international organizations…(ibid)
It would appear that any group could fit in the definition of community.
These aforementioned scholars continue to assert that community usually denotes a group of people within a bounded geographical area who interact within shared institutions, and who possess a common sense of interdependence and belonging.
Chris Shore avers that 
“At a minimum, community usually denotes a group of people within a bounded geographical area who interact within shared institutions, and who possess a common sense of interdependence and belonging” (2003:101).
Interestingly, it is those people who have to define themselves as “community” without being imposed upon or defined by others. Shore further states on the same page that 
“what binds a community is not its structure but a state of mind: a consciousness of kind or feeling of solidarity”.
The Commission specifically works within parameters that have either one or all of the following commonalities: belongingness or identification in respect of culture, religion or language.
The situation in South Africa is quite complex, as mentioned above. In defining community there are quite a number particularities that need to be taken into account. The question of urban and rural communities is one case for debate. Within these mentioned communities there are already huge differences. As mentioned in the CRL paper quoted above, communities are never static; they undergo change and so, while we may speak of a river, the water is never the same because it is constantly flowing. So it is with communities.
Within one community there could be serious differences so that whereas there are a number of commonalities such as language culture and religion, there could be serious differences with regard to interpretation and practice, among others. The question of a large number of some religious tendencies which tend to reject other religious groupings simply because they differ in their interpretations of their relevant sacred writings is also a case in point.
It can also be argued that even within cultures there are broad strokes which define cultures, but within those strokes will be certain differences of interpretation, nuance and emphasis. This means communities must themselves be entities that make room for these differences. There is a strong tendency, for example, for Afrikaners to speak of “the Afrikaans community” as if it was one monolithic and definable entity. Among Afrikaners are individuals or even groups, who believe that being Afrikaner is talking the Afrikaans language and being white. This paradigm excludes those who speak Afrikaans and are not of white Afrikaner origin.
The next question is why is community so important. There could be several reasons for the need for communities. In the African spirituality and philosophy, it is now commonly known that these revolve around Ubuntu: I am because we are. That ubuntu was the glue binding every community. This had to do with security and sustenance in African villages. It had tremendous implications in that no child belonged to a family. All children belonged to the community within the village. African children knew that all parents were their parents. Orphans and widows were automatically taken care of under that “way of life”.
Within those communities there were custodians or banks of memory. These were the elders led by chiefs within communities. General knowledge of herbs for medicinal purposes was shared, although there was very specialized knowledge which was kept by the Inyangas or traditional doctors. 
The Amendment Bill speaks copiously of “indigenous community” and states that it means indigenous community as defined in section1 of the Copyright Act, 1978 (Act No. 98 of 1978). The definition says:
Indigenous Community means any community of people living within the borders of the republic, or which historically lived within the borders of the Republic.
With or without legal background, this definition has its own challenges. For example, one dictionary definition of indigenous is:
Produced, growing or living naturally in a particular region (The New Merriam Webster Dictionary (1989)
One definition of indigenous community that has gained common understanding is of a community that has its origins in a particular geographic area. This understanding would therefore challenge the definition of the Act as stated above in that the Act does not mention origins.
It does become imperative that a serious debate about this terminology is pursued as the Parliamentary Portfolio Committee is presently doing. Needless to say, issues concerning intellectual property, copyright and patents have become so vital in people’s lives that educating communities on these would be a tremendous boost to communities which had been ignored as people took advantage of people’s ignorance on these issues. The vuvuzela debate with the Shembe people claiming ownership rights, the fact that one person has already patented the “Bafana, Bafana” name are very recent examples of the importance of this Amendment. 
We offer the following as a working definition of a community.
We offer the following as a working definition of a community:

For our purposes, we propose as a working definition of a community, as envisaged in the act:

A category of individuals who consciously share a sense of association with one another based on shared cultural, religious or linguistic beliefs and/or practices.

The community may be of relatively long standing or fairly recently established but nevertheless in each case must manifest a sense of sustainability, that it will not be here today and gone tomorrow.

The individuals who form the community may not have this as their only or primary association in their lives. It is nevertheless important to them and its importance is in relationship to linkage with others who share the specific c-r-l beliefs and practices.

The regularity with which the individuals who form the community interact with one another may be variable. They may hardly meet yet nevertheless share a sense of belonging to one another in this aspect of their life, which is important to them. They must have a sense that this is an important element of their life, even if it is irregular in practice.

Within the community there may be variations in interpretations of the meanings of the specific community rights concerned.  These may relate to understandings or to practices. Equally there may be other communities formed on the basis of the same c-r-l rights yet they may interpret these differently.  

The communities that are recognised need to come under constant review for it is possible that they may cease to exist or their character may change or they may fragment and new issues of recognition may arise or de-recognition may become necessary.

Any such community shall practise and advance its cultural, religious or linguistic rights in a manner that is in strict compliance with the Constitution and in particular the Bill of Rights.  Insofar as such a community violates the objectives of the Act under which it has been created, it would almost automatically lead to withdrawal of recognition.
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GUIDELINES FOR RECOGNITION OF CRL COMMUNITY COUNCILS

Aims of the guidelines 
The Commission for the promotion and protection of the rights of cultural, religious and linguistic Communities has the power to initiate the establishment and recognition of community councils. (Section 4 (e) Act 19 of 2002)
These guidelines are meant to assist the envisaged community councils to apply for recognition as such by the Commission.    

	Constitutional & Legislative framework


	Section 31(b) of the  Constitution of the Republic of South Africa Act 108 of 1996 (“the 	Constitution”)  provides that: “persons belonging to a cultural, religious or linguistic community 	may not be denied the right, with other members of that community to form, join and maintain 	cultural, religious and linguistic associations and other organs of civil society.  

	Giving effect and meaning to this section, section 4(e) of the Commission for the Promotion and 	Protection of the Rights of Cultural, Religious and Linguistic Communities Act 19 of 2002 	outlines one of the Commission’s object to recommend the establishment or recognition of 	community councils in accordance with section 36 or 37.

	Section 235 of the Constitution of 1996 deals with general provisions under International law 	and provides that: 

‘The right of the South African people as a whole to self determination, as manifested in this constitution, does not preclude, within the framework of this right, recognition of the notion of the right of self determination of any community sharing a common cultural and language heritage within a territorial entity in the Republic or in any way, determined by national legislation’ 

	Definition of Community Council


	Is a voluntary association of persons or community organizations based on the principle of 	freedom of association and which represents a cultural, religious or linguistic community and 	includes a cultural council envisaged by section 185(1)(c) of the Constitution. 

	Application Requirements and Recognition Procedure 


The envisaged community councils must fill the official application form and submit such to the  Commission
A  community council has  to fulfill the aims of the community councils as stipulated by section 38 (1) (a) and (b) - 
	Preserve, Promote and develop the culture, religion or language of the community for which it is recognized; or

Advice the Commission on, and assist the Commission in matters concerning the achievement of the objects of the Commission.
	Submit, to the Commission, the minutes or decisions taken by the community council for recognition to the commission.

Submission of the application form
The Commission will, within 60 days of receipt, acknowledge and evaluate the applications for recognition. 
The Commission will issue a recognition certificate valid for the terms of office of the commission (5 years), however subject to evaluation and renewal on a financial year basis. 
The Commission must within 60 days of having received an application for the recognition of a community council in terms of sub regulation (1), inform the community council in writing of the Commission’s decision regarding the recognition of the Community Council.

	Recognition criteria 


A community must submit a written indication of the manner in which it  intends achieving any of the aims listed in section 38 of the Act; and
Proof that the community council has taken a decision to apply for recognition as provided for section 38 of the Act.
	Duty to assist by the Commission 


The CEO, or any officer of the Commission designated by the CEO, must render reasonable 
       assistance to a community council to comply with sub-regulation where the majority of 
       people belonging to the community council are people who cannot read or write, or are 
       people with disabilities 

	 Duties of Community councils 


To preserve, promote and develop the culture, religion or language of the community for which it is recognized; and
	To Advise the Commission on, and assist the Commission in, matters concerning the achievement of the objects of the Commission.

	Application  for financial assistance


	A Community council recognized in terms of section 37(2) may apply to the commission or any 	other organ of state for financial assistance.  

8. 	Reporting by Community council to Commission 

Community council will be expected to share experiences and challenges within their locality in relation to cultural, religious and linguistic issues. 
Report to the Commission on work done in relation to item 6.

9. 	Dispute resolution between recognized Community Councils

In event of conflict between or amongst recognized community councils, the Commission may invoke its powers to appoint the investigating committee. 

10.      Withdrawal of recognition of Community council

The Commission may in writing  withdraw the recognition of community council based on various reasons such as non compliance  with the application procedure, if the community council is found to serve no aims and objectives as provided in the Act of the Commission , particularly section 38  and 

	Prior to the final decision of withdrawal, it is imperative and mandatory that the Commission subscribe to the applicable principles of procedurally fair administrative action affecting any person or Community as outlined in Promotion of Administrative Justice Act 3 of 2000, Section 3.
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CONSENT FORM FOR COMMUNITY COUNCILS
This form should be sent back to CRL Rights Commission offices within 3 days 
CONSENT TO BE A CRL RIGHTS COMMISSION COMMUNITY COUNCIL ORGANISATION

Province______________________________________________________________________________

Name of Community Council Organization:

 __________________________________________No.________________________________________

Consent
I hereby consent to our appointment as a Community Council of CRL Rights Commission.
Signed: 

_________________________________________Date:_____________________________________
To be signed by Chairperson of the organization


Personal particulars


1. Surname



2. Full forenames



3. Identity number 



4. Race



5. Residential address



6. Postal address




7.Date of Establishment




8. Address of your office/Organization




9. Contacts

Telephone no:

Fax no:

Cell no:

Email address



Other Directorships(Attach list hereto)



NB.
For Office Use:


This section is to be signed by the CRL Rights Commission’s official when the form is returned.


Received by: ______________________________Date:________________________


Checked by: _______________________________Date_________________________



OFFICE STAMP:





















