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BRIEFING DOCUMENT: THE RECONSIDERATION OF THE NOMINATION OF ADV LKB MPUMLWANA TO THE SAHRC
1. INTRODUCTION
Section 193 of the Constitution directs that the Commissioners of the South African Human Rights Commission (SAHRC) must be men and women who are South African citizens, who are fit and proper and who meet any other requirements prescribed by national legislation. The President appoints the Commissioners on the recommendation of the National Assembly (NA). 
The term of office of five of the commissioners at the SAHRC was to end in September 2009.  The Portfolio Committee on Justice and Constitutional Development was therefore tasked by the NA to recommend names of persons to fill those vacancies.  

Advertisements calling for nominations were placed in both national and regional newspapers in May 2009 and again in September 2009. A total of 217 nominations were received. The Committee short-listed 32 candidates. A total of 27 nominees were interviewed at Parliament from 14 to 17 September 2009.  After deliberations the Committee recommended that the NA consider 6 nominees to fill the position of Commissioners, namely Ms L Mokate (Full-time), Adv BJ Malatji (Full-time), Adv LM Mushwana (Full-time), Adv LKB Mpumlwana (Full-time), Ms J Love (Part-time) and Dr D Titus (Part-time). 
2. BACKGROUND TO ISSUE UNDER CONSIDERATION
On 22 September 2009 the NA nominated the Commissioners to the SAHRC. However, during the debate on the nominations certain matters were brought to the attention of the NA. It was alleged that Adv Mpumlwana had failed to disclose during his interview with the Committee that he had been concurrently employed at the Eastern Cape Provincial Administration and the Truth and Reconciliation Commission (TRC). And further he failed to disclose that he was discharged from the employ of the TRC after being found guilty on charges relating to fraudulent misrepresentation.
In light of this, on the 1 October 2009 the Speaker of the NA wrote to the President of South Africa requesting him to delay the appointment of Adv. Mpumlwana as a Commissioner to allow the NA the opportunity to reconsider his nomination.
On 12 November 2009 the House noted that the President did not appoint Adv. Mpumlwana in order to allow the NA an opportunity to reconsider his nomination. The House accordingly amended its 22 September 2009 resolution to omit the name of Adv. Mpumlwana from the nomination list. The matter was referred to the Portfolio Committee on Justice and Constitutional Development for further reconsideration. 
The matters brought to the attention of the NA were the subject of both disciplinary actions taken against Adv. Mpumlwana by the TRC and Eastern Cape Provincial Administration as well as a civil claim and counter-claim between him and the TRC. The case is discussed below. 
3. TRUTH AND RECONCILIATION COMMISSION V MPUMLWANA AND MPUMLWANA V TRUTH AND RECONCILIATION COMMISSION AND ANOTHER [2001] 3 All SA 58 (Ckl)
Facts

Adv. Mpumlwana was employed by the Eastern Cape Provincial Administration (Provincial Administration) since 1994. In July 1996 he entered into a contract of employment with the TRC. He was employed as the TRC’s Regional Head of Investigations in Bisho Eastern Cape from 1 July 1996 till 30 June 1997. 
Claim Convention

The TRC instituted a civil action against Adv. Mpumlwana to cancel his contract of employment and to claim financial restitution as a result of the rescission of the contract. 
The TRC alleged that Adv. Mpumlwana failed to disclose that he was still in the employ of the Provincial Administration when he concluded the contract of employment with them. Further, that he continued to be in the employ of the Provincial Administration while concurrently being employed by the TRC. They alleged that this non-disclosure was a material misrepresentation which induced them to employ him and wrongly pay him a monthly salary amounting to R 154 583, 33 for the period in their employ. As a result they suffered loss due to this misrepresentation. The TRC. Adv. Mpumlwana denied the allegations made against him. 
The following evidence was led by the TRC:
· Adv. Mpumlwana was paid a monthly salary from the Provincial Administration up to and including October 1996 (he was employed by the TRC in July 1996).
· He disappeared from his employment in the Provincial Administration from June 1996. An enquiry was held in 1997 and he was discharged from the employ of the Provincial Administration with effect from 4 August 1996 (later backdated to 1 July 1996). 
· Adv. Mpumlwana continued living in a house of the Provincial Administration and using its vehicle until 1997.

· A letter purporting to be a resignation letter from Mpumlwana dated 24 June was only received by a Director in the Provincial Administration on 20 August 1997 (he had already been discharged from their employment by then). This was borne out by the date stamp on the letter.
The Court held after considering all the evidence before it that the resignation letter was not written on 24 July 1996 and that in all probability it was only written in 1997 and handed to the Provincial government on 20 August 1997. Consequently it found that the Adv. Mpumlwana had no intention of resigning in 1996 and only did so on the 20 August 1997, by which time he had already been discharged from the Provincial Administration. 
The Court further found that the Adv. Mpumlwana had failed to disclose to the TRC at the time of entering its employ that he was still in the employment of the Provincial Administration. It further found that he continued being in the employ of the Provincial Administration after entering into a contract with the TRC, drawing a salary (until October 1996), living in the house and using the motor vehicle (until 1997) of the Provincial Administration.  
The failure to disclose these facts to the TRC amounted to a misrepresentation. A misrepresentation need not be expressly made and can be made by gestures or actions, silence or non-disclosure. Adv. Mpumlwana misrepresentation was a material misrepresentation aimed at inducing and did induce the TRC to employ him. 
The Court held that this non-disclosure was a fraudulent misrepresentation that he was not in any other employment and that he was a fit and proper person to be employed by the TRC. The TRC was therefore entitled to cancel his contract of employment. 
Regarding the claim for damages, the TRC claimed restitution as a result of the rescission of the contract. The Court found that the TRC suffered no pecuniary loss. An award for damages as a result of the rescission or restitution would result in unjust enrichment of the TRC. Mpumlwana had rendered services in return for the salary he received. The Court found there was no basis in law to make an award for damages based on the facts of this case and therefore dismissed the TRC’s claim.
No cost order was made in the claim in convention.
Claim in Reconvention (Counter-claim)
Adv. Mpumlwana instituted a counter-claim against the TRC and its CEO, Dr Biki Minyuku. He alleged that from 20-22 August 1997 they had published or made defamatory statements about him in the media; that these statements were malicious, wrongful, and unlawful and that he suffered serious damage to his good name and reputation and that he also suffered a loss of earnings. He claimed an amount of R 12 500 000 for the damages he suffered as a result of this alleged defamation. 

The reports made by the TRC had stated that Mpumlwana was guilty of ‘double dealing’ and that he would be criminally charged for failing to disclose his concurrent employment at the Eastern Cape government to the TRC. The TRC defended this action pleading that the statements were not made wrongfully or with the intention to injure the defendants reputation but these statements were true and made in the public interest. 
The Court held that in light of its earlier findings, the statements made by the TRC were true. It is lawful to publish defamatory statements that are true and were in the public interest. Further Dr Minyuku had not acted with animus iniuriandi (intent to injure). The Court therefore dismissed Adv. Mpumlwana’s claim.
The Court awarded cost in the claim in reconvention in favour of the TRC.
Failure to attend Court
During the trial Adv. Mpumlwana failed to attend proceedings on two occasions. The matter which was part heard was postponed till 5 February 2001 for further evidence. On that day neither Adv. Mpumlwana nor his legal representative was present in court. The legal representative of the TRC contacted him telephonically and the matter was postponed by mutual consent to 26 February 2001.  
On 26 February 2001 Adv. Mpumlwana and his legal representative again failed to attend court. He had sent a relative to court with a medical certificate that stated he was unwell and could not attend the hearing.  When contacted by the TRC’s legal representative Adv. Mpumlwana refused to speak to him.

The Court stated that as an advocate, Adv. Mpumlwana was aware that as this was a civil matter and that it could proceed without him being present. He was aware that he should have arranged for someone to represent him if he was unable to attend proceedings. The Court ruled that the matter would proceed on that day without him being present. 
The court awarded wasted costs to the TRC arising from Adv. Mpumlwana’s failure to attend Court on the 5 February 2001. 
Summary of the Courts Key Findings Regarding Advocate Mpumlwana

· He failed to disclose to the TRC that he was employed by the Provincial Administration and this non-disclosure amounted to a fraudulent misrepresentation. 

· He was concurrently employed by the Provincial government and the TRC and for a period of time received a salary from both sources. He also lived in the house and used the car of the Provincial Administration.
· He had failed to resign from the Provincial Administration and was discharged from its employ.

· He had only tendered a letter of resignation dated 22 June 1996 to the Provincial Administration on the 20 August 1997. He had never resigned from their employ.
· He had failed on two occasions to attend court proceeds or send a representative on his behalf. An adverse order of costs was made against him as a result.
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