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[1]  Contract – Cancellation due to fraudulent misrepresentation – Claim for damages – Damages can only 

be awarded for actual pecuniary loss – Plaintiff had suffered no damages due to Defendant’s fraudulent

non-disclosure – Defendant’s non-disclosure had no effect on services he rendered to Plaintiff. 

[2]  Contract – Cancellation of contract of employment – Defendant’s fraudulent non-disclosure induced 

Plaintiff to conclude contract – Material misrepresentation – Plaintiff entitled to rescind contract. 

[3]  Contract – Rescission of contract – Claim for restitution – Status quo ante must be restored on 

equitable grounds – Neither party must be unjustly enriched or impoverished – General rule is that party 

claiming restitution must return to the other party what he  
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has received under the contract – Plaintiff had received the benefit of Defendant’s services and could not 

restore these services – No grounds existed for relaxation of general rule. 

[4]  Defamation – Publication of press statement in regard to action to be taken against Defendant

(Plaintiff-in-reconvention) for double employment – Plaintiff-in-reconvention was a public official –

Publication of statement was justified – Statement was true and for public benefit. 

Editor’s Summary 

The Defendant had been employed by the Provincial Administration of the Province of the Eastern Cape 

(“the Administration”) since 1994. In July 1996 he entered into a contract of employment with the 

Plaintiff. He failed to disclose to the Plaintiff that he was employed by the Administration. 

The Plaintiff instituted proceedings against the Defendant, alleging that the Defendant’s non-disclosure 

was a material misrepresentation which had induced the Plaintiff to employ the Defendant. The Plaintiff 

sought to cancel the contract of employment on the grounds of fraudulent misrepresentation and to claim 

damages from the Defendant in the total amount it had paid to him. 

The Defendant denied the allegations in the particulars of claim and filed a counterclaim against the 

Plaintiff and the Plaintiff’s Chief Executive Officer, Dr Minyuku (“Minyuku”) alleging that the Plaintiff, acting 

through Minyuku, published articles and reports in newspapers and radio which were false and defamatory 

of the Defendant. 

Held – (i)  Claim in convention 

The Court considered if, and when, the Defendant had resigned from the Administration and in particular

when the letter of resignation dated 24 June 1996 was submitted to the Administration. The Court found 

that the Defendant had no intention of resigning from the Administration and that he tendered his 

resignation from the Administration only on 20 August 1997, after he had already been discharged from 

its service.  

The Court was satisfied that the Defendant, by the non-disclosure of his employment in the 

Administration, had fraudulently misrepresented to the Plaintiff that he was a fit and proper person to be 

employed by it, whereas that was not the case. A misrepresentation need not be expressly made; it can 

be made by gestures or actions or by silence and non-disclosure. The Defendant’s non-disclosure was a 
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material misrepresentation which was intended to induce the Plaintiff to conclude the contract of

employment. The Court found that the Plaintiff was therefore entitled to rescind the contract of 

employment with the Defendant. 

The Court then dealt with the Plaintiff’s claim for damages. In South African law damages for breach of 

contract or fraudulent misrepresentation are awarded to compensate the aggrieved party for actual 

pecuniary loss and if he has not suffered any such loss he will not be awarded damages. Damages will not 

be awarded for injured feelings or sentimental loss. A plaintiff must prove his damages; they will not be 

presumed and if he does not prove any damages none will be awarded. A fraudulent misrepresentation, 

without any pecuniary loss resulting therefrom, is therefore not, in itself, a sufficient ground on which to 

base a claim for damages.  

In casu the Court found that the Defendant’s failure to inform the Plaintiff that he was employed by the 

Administration had no effect on the services he  
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rendered to the Plaintiff. The Court therefore found that the Plaintiff had suffered no damages due to the 

Defendant’s fraudulent non-disclosure, or due to the rescission of the contract and that its financial 

position would not have been different if the non-disclosure had not occurred. The Court therefore found 

that the Plaintiff was not entitled to an award of damages. 

The Plaintiff submitted that its claim was not a claim for damages flowing from the rescission, but 

rather a claim for restitution following on the rescission. The Court held that the underlying principle

governing a claim for restitution after a contract has been rescinded is that the status quo ante must be 

restored on equitable grounds and that neither party must be unjustly enriched or impoverished by the 

restitution. The general rule is that a party claiming restitution must return to the other party whatever he 

has received under the contract. The rule is founded on equity, namely, that neither of the parties should 

be unjustly enriched or impoverished by restitution and will only be waived when equity and justice 

require that due to the circumstances of the case it not be applied. In casu the Plaintiff had received the 

benefit of the services rendered by the Defendant and it could not restore those services to the Defendant. 

The Court found that there were no just or equitable grounds for the relaxation of the general rule and

that, to the contrary, if the general rule were relaxed a gross injustice would result as the Plaintiff would 

be unjustly enriched and the Defendant unjustly impoverished. 

The Court therefore found that although the Plaintiff was entitled to rescind the contract it could not 

succeed in a claim for either damages or restitution against the Defendant. The Court refused the claim in

convention. 

(ii)  Claim in reconvention 

The parties in the claim in reconvention are referred to as in the claim in convention. 

Minyuku had issued a press release after a newspaper published an article about the Defendant’s 

resignation from the Plaintiff. Minyuku testified that he considered it his duty to make the press release

because the Plaintiff is a public entity and the matter had already been placed in the public domain by the 

publication of the article in the newspaper. 

The Court was not satisfied that the press release was defamatory as it related to the action that the 

Plaintiff intended taking against the Defendant for his double employment without dealing in any detail

with the allegations against the Defendant. The Court was doubtful whether the press statement injured 

the Defendant’s reputation or lowered him in the esteem of the public. The Court did not dwell on that 

aspect as it was satisfied that even if the statement was indeed defamatory, it was neither wrongful nor 

made animo iniuriandi. 

It is lawful to publish a defamatory statement which is true, provided that the publication is for the

public benefit. The Defendant was undoubtedly a public official. It was in the public interest to know about 

his employment in the capacities as head of investigations for the Plaintiff and legal adviser for the 

Administration. The Court was satisfied that Minyuku was justified in making the press statement, that it 

was the truth and that it was for the public benefit. The Court was also satisfied that Minyuku did not act 

with animus iniuriandi. 

The Court dismissed the claim in reconvention against both the Plaintiff and Minyuku. 
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Notes 

For Contract see LAWSA Reissue (Vol 5(1), paras 124 – 362) 

For Defamation see LAWSA Reissue (Vol 7, paras 242 – 270) 

Cases referred to in judgment 

(“C” means confirmed; “D” means distinguished; “F” means followed and “R” means reversed. HN refers 

to corresponding headnote number.) 

Dutch Reformed Church Council v Crocker 1953 (4) SA 53 (C) 

Feinstein v Niggli and another 1981 (2) SA 684 (A) 

Hall–Thermotank Natal (Pty) Ltd v Hardman 1968 (4) SA 818 (D) – D 

Harper v Webster 1956 (2) SA 495 (FC) 

Jockie v Meyer 1945 AD 354 

Rhodesia Cold Storage and Trading Co Ltd v Liquidator Beira Cold Storage Ltd (1905) 2 Buch AC 253 

Steenkamp v Juriaanse 1907 TS 980 

Swart v Van der Vyver 1970 (1) SA 633 (A) 

Trotman and another v Edwick 1951 (1) SA 443 (A) 

Verwoerd v Paver and others 1943 WLD 153 – F 

Judgment 

WHITE J: 

  The defendant, Mr LKB Mpumlwana, entered into a written contract of employment with the plaintiff, the 

Truth and Reconciliation Commission, on 11 July 1996, and worked for the plaintiff as its Regional Head of

Investigation, Bisho, from 1 July 1996 to 30 June 1997. The plaintiff paid the defendant a monthly salary 

of R13 437,50, being a total of R154 583,33 for the whole period. 

In its particulars of claim the plaintiff alleges that when the defendant concluded the contract of 

employment he failed to disclose to the plaintiff that he was at the time employed by the Provincial 

Administration of the Province of the Eastern Cape (the Administration), and, furthermore, that he 

continued in that employment whilst working for the plaintiff. Also, that the aforesaid non-disclosure was a 

material misrepresentation which had induced the plaintiff to employ the defendant and wrongly pay him 

the aforesaid monthly salary. The plaintiff has therefore, so the particulars of claim continue, cancelled the 

contract of employment on the grounds of fraudulent misrepresentation and it now claims from the 

defendant the damages it suffered due to the misrepresentation in the sum of R154 583,33, being the 

total sum of the monthly salaries it paid to him. In his plea the defendant denies the allegations in the 

particulars of claim. 

The defendant has filed a counter-claim against the plaintiff and Dr Biki Minyuku, the Chief Executive 

Officer of the plaintiff, whom the court ordered could be joined as the second defendant to the counter-

claim. The counter-claim alleges that from 20 to 22 August 1997 the plaintiff, acting through Dr Minyuku, 

published, or caused to be published, articles and reports in newspapers and on the radio and internet 

which were not only false, but also defamatory in respect of the defendant. The articles and reports stated 

that the defendant was guilty of “double dealing” and that he would be criminally charged for failing to 

disclose to the plaintiff, when entering into its employment, that he was at that  
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time in the employment of the Administration. It further alleges that as the said statements were 
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malicious, wrongful and unlawful, and defamatory of the defendant, he suffered serious damage to his 

good name and reputation, and also a loss of earnings. The defendant is an Advocate of the High Court of 

South Africa and a well known member of the liberation struggle. He therefore claims damages in the sum 

of R12 500 000,00 from the plaintiff and Dr Minyuku, jointly and severally, the one paying the other to be 

absolved. In their plea to the counter-claim the plaintiff and Dr Minyuku plead that the statements were 

not made wrongfully or with intention to injure defendant’s reputation, but that they were true and made 

in the public interest. 

The hearing commenced on 8 May 2000 and continued on 9 May 2000 and 12 June 2000, on which days 

Advocate Notshe appeared for the plaintiff and the second defendant to the counter-claim, Dr Minyuku, 

and the defendant was represented by Advocate McConnachie. Over the period of the first three days of 

the hearing the plaintiff led the evidence of three witnesses – Welile Buleka, a Director in the office of the 

Premier of the Eastern Cape Government, Tozana Faba, a Chief Director in the same office, and Dr Biki 

Minyuku, the second defendant to the counter-claim. Dr Minyuku is presently the Chancellor of the 

University of the North and he was the plaintiff’s Chief Executive Officer during 1966 and 1967. On 12 

June 2000 the defendant brought an application that the Premier of the Eastern Cape, as head of the 

Executive Council of the Eastern Cape Government, and Thomzama Faba, an employee in the Premier’s 

office, be joined as third and fourth respondents to the claim in reconvention, and that the pleadings be 

amended accordingly. As three witnesses had already testified at the hearing, and in particular Dr Minyuku 

had completed his testimony on the allegations in the claim in reconvention, the court refused the 

application. The case was then postponed, by consent, to a date to be arranged. 

The case was next set down for hearing on 5 February 2001, on which day Advocate Notshe appeared 

for the plaintiff, but there was no appearance for the defendant. After Advocate Notshe had contacted the 

defendant telephonically in Umtata the case was postponed, by consent, to 26 February 2001, and the 

question of the costs incurred on 5 February 2001 was reserved. 

On the morning of 26 February 2001 an elderly gentleman, who stated he was the brother of the 

defendant’s cousin, came to my chambers and handed me a letter from a firm of attorneys in Umtata, 

Bikitsha & Associates, together with an enclosed medical certificate, which I have incorporated in the 

record as Exhibit “C”. The letter and medical certificate read as follows: 

“Bikitsha & Associates 

The Registrar 

High Court 

Bisho 

Dear Sir 

Re: T.R.C. v L.K.B. Mpumlwana Case: 14/98 Date of Hearing: 26/02/2001 

We refer to the above matter. 

We wish to advise that Mr L.K.B. Mpumlwana took ill on Saturday 24/02/2001. He is regrettably not in a 

position to attend Court today. 

A medical report in this regard is attached hereto. 

Yours faithfully 

Bikitsha & Associates.” 
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“Medical Certificate 

Dr M B Mpehle 

M.D. (R) Lab Tech (Z) Cert M.T. Med (LIV) DCH (G) D.C.B.R. 

(London) 

Pr. No. 1585983 

  

Family Practitioner 

Cnr. 41 Craister and Edward Street 

UMTATA 

26 February 2001
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5100 

Tel: (047) 5 

Cell: 083 541 5624 

This is to certify that I have to day examined: 

Adv L K Mpumlwana Age 53 yrs 

Of 38 Hughes Street, Umtata (Address) and that: 

He is suffering from Hypertension, mild facial palses and anxiety. 

I was informed by the patient that he took ill on 25-02-2001. 

He is unfit for duty from 26-02-2001 to 28-02-2001. 

He may resume duty after consultation to [sic] the specialist for further investigation. 

Signed Dr Mpehle” 

I handed Exhibit “C” to Advocate Notshe and requested him to contact Bikitsha & Associates and to 

enquire from them whether anyone would be appearing for the defendant on that day. When the hearing 

commenced Advocate Notshe informed the Court that when he telephoned Bikitsha & Associates the 

defendant answered, but that he refused to speak to Advocate Notshe and handed the telephone to 

someone else. As it was manifest that the defendant was aware that the case was continuing on that day, 

26 February 2001, the Court had no reason to refuse Advocate Notshe’s request that the hearing proceed. 

The defendant is an advocate and he knows that a civil trial, unlike a criminal trial, can proceed in the 

absence of any of the parties. The defendant must also know that if he cannot be present in person when 

his case is heard, he must arrange for someone to represent him at the hearing. This he had failed to do. 

The Court therefore ordered that the hearing proceed on that day. The plaintiff then called a further 

witness, Nontsomi Myamakazi, and thereafter closed its case. 

The first witness for the plaintiff, Mr Buleka, testified that the defendant was employed by the

Administration from 1994 and that he was paid a monthly salary up to and including October 1996; that 

he disappeared from his employment from June 1996 and that after an enquiry was held during 1997, he 

was discharged from his employment in the Administration with effect from 4 August 1996, which date 

was subsequently back-dated to 1 July 1996. The defendant continued to live in a house of the 

Administration and to use its motor vehicle until 1997. It was put to the witness in cross-examination that 

it was common cause that the defendant had not worked for the Administration from 1 July 1996. 

Furthermore, that the defendant had resigned from the Administration with effect from 1 July 1996, by 

virtue of his letter dated 24 June 1996, Exhibit A33, which reads as follows: 
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“Office of the Premier 

Province of the Eastern Cape 

Bisho 

24th June 1996. 

The Permanent Secretary, 

Premier’s Office 

Bisho 

Dear Sir, 

I am tendering my resignation from the Government as from the end of June 1996. This is due to the ill-

treatment and frustration I have received from this office ever since I joined in 1994. 

I am sure you are aware of this problem. I have written several letters to the department and have 

received no reply to any of my letters. 

Yours sincerely 

L.K.B Mpumlwana”  

Mr Buleka denied the efficacy of this letter. He stated that the first time it was brought to the notice of 

anyone in the Administration was when the defendant handed the letter to him on 20 August 1997, which 
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fact is borne out by the date stamp of that date on the letter. By then the defendant had already been 

discharged from the Administration. At their meeting on 20 August 1997 the defendant told the witness 

that the salary payments he had received after 30 June 1996 were “unsolicited help”. 

The evidence of Mr Faba corroborated that of Mr Buleka. Nontsomi Myamakazi testified that the 

defendant was paid a monthly salary by the Administration up to and including October 1996. The 

evidence of Dr Minyuku relates mainly to the counter-claim and the Court will refer to it when it considers 

that claim. 

The Court must decide if, and when, the defendant resigned from the Administration and in particular 

when the letter of resignation dated 24 June 1996 was submitted to the Administration. Mr Buleka has 

testified that the letter was only handed to him on 20 August 1997. There is a great deal of evidence to 

support Mr Buleka’s evidence that this was the first time that the Administration and its officials became 

aware of the letter. The under-mentioned facts support Mr Buleka in this respect. 

(a) 

(b) 

(c) 

“I hereby tender my resignation from the civil service as from the end of October 1996 unless the 

humiliating treatment I receive from the department is stopped . . . The treatment is a clear indication 

that my services are not appreciated by the department and, therefore my position in the civil service has 

become untenable. May I also request you, if you fail to correct this situation by the end of October, and

thus accepting my resignation offer, to prepare and pay to me all monies due to me like pension monies 

etc.” 

(d) 
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strengthen the inference that the letter was not written on 24 June 2000, but rather a long time 

after that date. 

(e) 

On the aforesaid evidence the Court is satisfied, on a balance of probabilities, that the letter of resignation 

of 24 June 1996 was not written on the day it was purported to have been written, but that it was in all

probability only written during 1997. Furthermore, that the letter was only handed to the Administration 

on 20 August 1997. The Court therefore finds that the defendant had no intention of resigning from the 

Administration during 1996 and that he tendered his resignation from the Administration only on 20 

August 1997, after he had already been discharged from its service. 

In view of the above findings the Claim in Convention must be decided on the facts which the Court will 

now summarise. The defendant concluded a written contract of employment with the plaintiff on 11 July 

1996, and worked for it in terms of the said contract from 1 July 1996 to 30 June 1997. Over that period 

he was paid a total of R154 583,33 in monthly salaries. When the defendant concluded the contract of

employment he fraudulently failed to disclose to the plaintiff that he was at that time employed by the 

Administration. Although the defendant did not report for duty to the Administration after 1 July 1996, he 

continued to be an employee of the Administration until a disciplinary enquiry was held during 1997 and

he was discharged retrospectively from 1 July 1996. The defendant only tendered his written resignation 

from the Administration on 20 August 1997, after he had already been discharged by it. After commencing 

employment with the plaintiff the defendant continued to draw a salary from the Administration till 

October 1996, and he also continued to use the Administration’s motor vehicle and to live in one of its

houses. The defendant therefore, by his non-disclosure, fraudulently misrepresented to the plaintiff that 

he was not in any other employment when he concluded the contract of employment with the plaintiff. 

The Court is satisfied that the defendant, by the non-disclosure of his employment in the Administration,

fraudulently misrepresented to the plaintiff that he was a fit and proper person to be employed by it,

whereas that was not the case. A misrepresentation need not be expressly made; it can be made by 

On 17 May 1996 the defendant applied for leave for the period 20 May to 30 June 1996.

On 24 June 1996 the defendant applied for leave for the period 1 July to 3 August 1996.

On 17 June 1996 the defendant wrote a letter to the Deputy Permanent Secretary (Exhibit A22) 

in which he stated:

If the letter of 24 June 1996 had in fact been written shortly after the letter of 17 June 1996, 

there would surely have been reference in the letter of 24 June 1996 to the former letter. The 

absence of any such reference 

The defendant received a salary from the Administration until October 1996, and continued using 

a vehicle and living in the house of the Administration till 1997.
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gestures or actions – Dutch Reformed Church Council v Crocker 1953 (4) SA 53 (C) at 61 – or by silence 

and non-disclosure – The Law of Contract in South Africa by Christie 3ed at 308. The non-disclosure of the 

defendant’s other employment was manifestly a material misrepresentation as the Administration could, 

after the defendant had commenced employment with the plaintiff, have insisted on his rendering services

to the Administration and thereby have negated his employment with the plaintiff. The non-disclosure was 

also clearly intended to induce the plaintiff to conclude the contract of employment, and it did so induce it. 

The plaintiff was therefore entitled to rescind the contract of employment with the defendant, either in its 

particulars of claim or at an earlier stage, if that were the case. 

In its particulars of claim the plaintiff has claimed, as a consequence of the rescission, damages in the 

sum of R154 583,33, being the amount it paid to the defendant in monthly salaries during the period of 

his employment with it from 1 July 1996 to 30 June 1997. When the Court, at the conclusion of the 

evidence,  
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queried the legality of the claim for damages in view of the plaintiff apparently not having suffered any 

damages, Mr Notshe submitted that the plaintiff’s claim was based on a consequential claim for restitution 

flowing from the rescission of the contract. The plaintiff is, so the submission continued, claiming the 

return of the salaries it wrongfully paid to the defendant. The Court will deal firstly with the claim for 

damages. 

As fraudulent misrepresentation is a basis for a claim in delict, the damages payable to the victim 

thereof is compensation to place him in the patrimonial position he would have been in had the 

misrepresentation not been made – Trotman and another v Edwick 1951 (1) SA 443 (A) at 449B. In our 

law damages for breach of contract or fraudulent misrepresentation are awarded to compensate the 

aggrieved party for actual pecuniary loss and if he has not suffered any such loss he will not be awarded 

damages – Steenkamp v Juriaanse 1907 TS 980 at 986 and Swart v Van der Vyver 1970 (1) SA 633 (A) at 

643. Damages will not be awarded for injured feelings or sentimental loss – Jockie v Meyer 1945 AD 354.

The plaintiff must prove his damages: they will not be presumed and if he does not prove any damages 

none will be awarded – Rhodesia Cold Storage and Trading Co Ltd v Liquidator Beira Cold Storage Ltd 

(1905) 2 Buch AC 253 and The Law of Contract in South Africa, (supra), at 603. A fraudulent 

misrepresentation, without any pecuniary loss resulting therefrom, is therefore not, in itself, a sufficient

ground on which to base a claim for damages. 

The defendant concluded a contract of locatio conductio operis with the plaintiff whereby he placed his 

personal services at the disposal of the plaintiff for remuneration. The defendant’s failure to inform the 

plaintiff that he was at the time employed by and receiving a salary from the Administration, had no effect

on the services he rendered to the plaintiff. Although the plaintiff may have had complaints about the 

standard of the services defendant rendered, there is no dispute that it was the beneficiary of those 

services. That being so, it is clear that the plaintiff suffered no damages due to defendant’s fraudulent

non-disclosure, nor due to the rescission of the contract, and that its financial position would not have 

been different if the non-disclosure had not occurred. The position would have been different if the 

defendant had not rendered any services to the plaintiff, or been unqualified or incapable of rendering the 

services, in which case the plaintiff would have suffered damages. That scenario does not, however, apply 

in this case. The Court therefore finds that the plaintiff did not suffer any damages due to the fraudulent 

misrepresentation by the defendant, and that the plaintiff is not entitled to an award of damages in this 

case. 

During his address to the Court at the conclusion of the case Mr Notshe submitted that the plaintiff’s 

claim is not a claim for damages flowing from the rescission, but rather a claim for restitution following on 

the rescission ie that the amounts the plaintiff paid to the defendant in monthly salaries be returned to it. 

Although it appears that the plaintiff should be non-suited on this claim for the lack of any mention thereof

in its particulars of claim, the Court will nevertheless consider whether there is any merit in the claim for 

restitution. 

The underlying principle governing a claim for restitution after a contract has been rescinded is that the 

status quo ante must be restored on equitable grounds; neither party must be unjustly enriched or 

impoverished by the restitution. It follows that a party claiming restitution must, with certain exceptions, 

return to the other party whatever he has received under the contract, or make a tender of the value 

thereof. 
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These principles were enunciated in the following extract from the judgment of Trollip JA in Feinstein v

Niggli and another 1981 (2) SA 684 (A) at 700F–H. 

“The object of the rule is that the parties ought to be restored to the respective positions they were in at 

the time they contracted. It is founded on equitable considerations. Hence, generally a court will not set 

aside a contract and grant consequential relief for fraudulent misrepresentation unless the representee is 

able and willing to restore completely everything that he has received under the contract. The reason is 

that otherwise, although the representor has been fraudulent, the representee would nevertheless be 

unjustly enriched by recovering what he had parted with and keeping or not restoring what he had in turn 

received, and the representor would correspondingly be unjustly impoverished to the latter extent.” 

Voet 4.1.22 (Gane’s translation) states the following concerning restitutio in integrum: 

“Just as he who obtains restitution ought not to be landed in loss, so neither should he find himself a 

gainer to the sacrifice of another. Whatever therefore has accrued to him from the purchase or sale or 

other contract he ought to restore.” 

It is manifest that the plaintiff in this case received the benefit of the services the defendant rendered, and

that it cannot now restore those services to the defendant. It would be nonsensical for the plaintiff to 

tender the return of the value of the services as such tender would be identical to the amount claimed. If 

the Court were therefore to grant an order that the defendant restore to the plaintiff the amount of the 

salaries he has been paid, the plaintiff would be unjustly enriched thereby and the defendant unjustly 

impoverished: the plaintiff would have received the defendant’s services free of charge and the defendant 

would have received no remuneration or compensation for the services he rendered. It follows that

because the plaintiff is unable to restore to the defendant the benefit he received under the contract, 

restitution cannot be granted. 

Mr Notshe has submitted, quite correctly, that the prerequisite of restoration by the party claiming

restitution is not a rigid rule and that failure to do so is in certain cases not necessarily a bar to granting

restitution. In certain cases, due to the factual circumstances of the case, a party’s failure to restore what 

he has gained under the contract is excused. Mr Notshe has submitted that as the plaintiff is precluded by 

impossibility from restoring the services in casu, that it is in law excused from doing so and that the Court 

should, despite such failure, grant the restitution claimed. In support of his submission Mr Notshe has 

referred to the following passage referring to such exceptional circumstances in the judgment in Feinstein 

v Niggli and another (supra), at 700H–L: 

“But since the rule is founded on equity it has been departed from in a number of varying circumstances 

where considerations of equity and justice have necessitated such departure (see Harper’s case where the 

cases are collected and especially at 500B, 502E). Thus, the deterioration in condition or the depreciation 

in value of the subject-matter of the contract while in the representee’s possession will usually not 

preclude restitutio if that occurred in the ordinary course of events, or through its being used in the 

normal way as contemplated by the parties, or through some inherent defect or weakness in the subject-

matter itself, and was not due to any fault of the representee . . . Even where the deterioration or 

depreciation is due to the representee’s fault, restitutio is not necessarily precluded, for the Court may 

allow him to adjust the deficiency by a monetary compensation.” 

He has also stressed the sentence which I have italicised in the following extract from the judgment by

Clayden F J in Harper v Webster 1956 (2) SA 495 (FC) at 502C–F: 

“The legal position in this case therefore appears to me to be as follows. That as the plaintiff is seeking 

restitution of what he has been induced to give by fraudulent  
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misrepresentation the general rule applicable is that he must restore what he has got. This is based on an 

equitable principle similar to that adopted in the English and Scottish Courts. The South Africa Courts, 

where justice requires it, has excused the purchaser from the need to make restitution, either wholly or 

partially, in a number of various circumstances. With an underlying principle that it is unjust for a man to

retain a benefit he has obtained by misrepresentation, in that applies particularly when he has been 

fraudulent, there seems to be good reason, provided that justice is done also to him, to apply the 

principle in a broad way. The general rule that the person seeking restitution must himself make

restitution always governs, but relief should not be denied when substantially that restitution can be 

made and in so far as it falls short of complete restitution, compensation in money can make good the 

deficiency.” 
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Mr Notshe has referred lastly to the judgment of Henning J in Hall–Thermotank Natal (Pty) Ltd v Hardman 

1968 (4) SA 818 (D) at 832H–833C, in which the learned Judge states: 

“To sum up, in my judgment where an owner (I call him that for want of a better word) seeks rescission 

of a contract of locatio conductio operis on the ground of fraudulent misrepresentation or material breach 

of contract the following rules amongst others apply: 

(d) 

The various extracts from the cases quoted by Mr Notshe do not, with respect, support the submission 

made by him. What the learned Judges are stressing in their judgments is that because the general rule 

requiring restoration is founded on equity, namely, that neither of the parties should be unjustly enriched 

or impoverished by restitution, it will be waived only when equity and justice require that due to the

circumstances of the case it not be applied. In Harper v Webster, (supra), at 499H, the Court referred to 

cases in which the rule had been relaxed. It stated as follows: 

“These cases, in regard to an action for rescission of a contract on the ground of fraudulent

misrepresentation, establish then that there is a general principle that the person seeking relief must 

tender to restore what he has obtained under the contract. With such a principle there cannot be a 

complete discretion in the Court to substitute money compensation for restoration. As Rau’s case shows 

merely to tender back a remnant of a thing voluntarily disposed of will not suffice. But the decisions 

themselves, or statements in them, show that inability to restore the thing sold would not be fatal to a 

claim for rescission in various circumstances; where the thing has perished due to the defect (Marks Ltd v

Laughton); where the thing has been disposed of in manner contemplated and its proceeds are offered 

(Rau’s case); where the thing was partly destroyed in finding out its quality (Theron v Africa); where the 

thing has become lost and valueless in using it in the manner contemplated (Sieling’s case). It does not 

seem that these cases should be regarded as laying down a general rule and limited exceptions to it; 

rather they indicate acceptance of the general rule but departure from it when justice requires such

departure.” 

So too equity and justice required that the general rule be relaxed in Hall – Thermotank Natal (Pty) Ltd v

Hardman, (supra). In that case the defendant claimed rescission of a contract of locatio conductio operis in 

which the plaintiff had installed refrigerating equipment on a ship, on the grounds that the equipment had 

never functioned. It was common cause that the equipment was lost when the vessel sank at sea during a 

gale and that the sinking of the vessel was a  
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casus fortuitous. The Court held that the defendant was entitled to claim restitution despite its inability to 

restore the equipment which the plaintiff had installed. 

In the present case there are no just or equitable grounds for the relaxation of the general rule that the 

party claiming rescission and restitution, the plaintiff, must restore to the defendant what he has received 

under the contract. To the contrary, if the general rule were relaxed in this case, a glaring injustice would 

result as the plaintiff would be unjustly enriched and the defendant unjustly impoverished. The Court does 

consequently not agree with the submission made by Mr Notshe in this respect. 

The Court therefore finds that although the plaintiff was entitled to rescind the contract, which rescission 

the Court confirms, it cannot succeed in a claim for either damages or restitution against the defendant. It 

follows that the Court will refuse the claim in convention. 

I turn now to the claim in reconvention. The second defendant to that claim, Dr BS Minyuku, testified 

that during 1996 and 1997 he was the Chief Executive Officer of the plaintiff, the Truth and Reconciliation

Commission. After the Mail and Guardian newspaper published an article on 7 August 1997 relating to the 

disciplinary enquiry and resignation of the defendant from the plaintiff’s employment, it received a written 

enquiry about the defendant’s employment from a Matthew Hattingh of the Daily Dispatch newspaper on 

19 August 1997, and a similar enquiry from the office of the Premier of the Eastern Cape Government. The 

letter from the Premier’s Office stated that it had learnt that the defendant had been employed by the 

plaintiff, whereas he had been in the employment of the Premier’s Office for the same period. The letter 

then requested full particulars of the defendant’s service with the plaintiff. This was the first intimation the 

plaintiff had of the defendant’s simultaneous employment by it and the Administration. Dr Minyuku replied 

to the letter from the Premier’s Office by letter dated 11 August 1997, in which he gave the history of the 

defendant’s service with the plaintiff, and requested details of his employment by the Administration. Due 

The obligation of the owner to make restoration is not necessarily a sine qua non to his right of 

rescission, so that his inability to make restitution is excused if it is not due to his own fault, for 

example where the fruits of the labour have perished casu fortuito, or where restitution of work and

labour which were of no benefit to him is not possible.”
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to the requests made by the Daily Dispatch and the Premier’s Office, Dr Minyuku was interviewed by the 

South African Broadcasting Corporation and also issued the following press statement on 20 August 1997: 

“August, 1997 

STATEMENT BY DR BIKI MINYUKU, CHIEF EXECUTIVE OFFICER OF THE TRUTH AND RECONCILIATION

COMMISSION  

The Truth and Reconciliation Commission is to lay charges against its former Regional Head of 

Investigations in the Eastern Cape, Mr Loyiso Mpumlwana, arising out of allegations that he was 

employed by the Premier’s Office of the Eastern Cape at the same time as being employed by the 

Commission. 

The Commission will lay charges against Mr Mpumlwana for fraudulent misrepresentation. It will also

bring a civil action to recover monies paid to him while he was employed by the TRC. 

Mr Mpumlwana’ s apparent employment by the Premier’s Office was brought to the attention of the 

Commission by that office after a recent report in the Mail and Guardian about disciplinary charges 

brought against him by the TRC. 

The charges were brought against Mr Mpumlwana during June as a result of his inadequate performance. 

After a disciplinary hearing lasting three days, he was found guilty of eight of 10 charges he faced relating 

to his failure to perform his duties. He tendered his resignation before the TRC decided what sanction to

impose on him. The TRC accepted his resignation.” 
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Dr Minyuku testified that the article about the defendant in the Mail and Guardian and the letter from the 

Premier’s Office had placed the matter in the public domain prior to the issue of the press statement. As 

the plaintiff is a public entity, funded by the Government, and as the matter was already in the public 

domain, he considered it his duty to make the press release. He accepts that the press release could have 

been transmitted to all the branches of the media and have been published by them. 

The Court is, in the first instance, not satisfied that the press release is defamatory. It relates to the 

action that the plaintiff intended taking against the defendant for his double employment and also refers 

to the disciplinary hearing, without dealing in any detail with the allegations against the defendant. The 

Court is doubtful whether the press statement injured the defendant’s reputation or lowered him in the 

esteem of the public. The Court need not, however, dwell on this aspect as it is satisfied that if the 

statement was indeed defamatory, it was neither wrongful nor made animo iniuriandi. 

The Court has found that the defendant was employed by the Administration when he sought and

commenced employment with the plaintiff, and that he falsely misrepresented his position at that stage. 

Any innuendo in Dr Minyuku’s press statement to that effect would therefore be the truth. It is lawful to 

publish a defamatory statement which is true, provided that the publication is for the public benefit –

LAWSA, First Reissue, Volume 7, Defamation, paragraph 257. The publication of true statements about 

public officials and figures is generally justified on the grounds that it is for the public benefit – Verwoerd v

Paver and others 1943 WLD 153. The defendant was undoubtedly a public official; he was not only the 

Regional Head of Investigations in the Eastern Cape for the plaintiff, but he was also employed as a legal 

adviser in the Administration. It was manifestly in the public interest to know everything about his 

employment in these various capacities. Dr Minyuku’s evidence therefore substantiates that he and the 

plaintiff were justified in making the press statement, that it was the truth and that it was made for the 

public benefit. The Court is also satisfied that Dr Minyuku did not act with animus iniuriandi, and that he 

was simply, in his official capacity, following up the report in the Mail and Guardian, and the enquiries 

made by the Daily Dispatch and the Premier’s Office. For these reasons the claim in reconvention against 

both the plaintiff and Dr Minyuku cannot succeed. 

To summarise, the Court will dismiss both the claim in convention and the claim in reconvention. 

There are three issues that the Court must consider when dealing with the issue of costs, namely, the 

costs incurred on 5 February 2001, the costs relating to the claim in convention and the costs relating to 

the claim in reconvention. As the defendant was aware that the hearing had been set down for 5 February 

2001, and as his failure to appear either in person or through a legal representative occasioned the wasted 

costs of that day, he is clearly liable for those costs. 

The Court is of opinion that from the outset no causa existed to warrant the claim in convention and it 

must view the question of costs in the light of that finding. If the defendant had, at the commencement of 

the trial, moved an exception against the plaintiff’s particulars of claim on the grounds that it did not 

disclose a cause of action, he would have succeeded in having the plaintiff’s claim dismissed at that early 
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stage. It would appear that the defendant was aware that the claim in convention disclosed no cause of 

action as Mr McConnachie  
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cross-examined Dr Minyuku along these lines. In view of the defendant’s failure to have the claim in 

convention set aside by way of an exception, which would have shortened the proceedings considerably, 

the Court will make no order as to costs on that claim. 

The plaintiff and Dr Minyuku were the successful parties on the claim in reconvention and there is no 

reason why an order for costs should not be made in their favour in respect of that claim. 

The Court therefore makes the following order: 

(a) 

(b) 

(c) 

(d) 

(e) 

For the Plaintiff in Convention and Defendants in Reconvention: 

SV Notshe instructed by State Attorney, King Williams Town 

For the Defendant in Convention and Plaintiffs in Reconvention: 

JC McConnachie instructed by LLL Stofile, Umtata 

 
 
 
 

The claim in convention is dismissed.

The claim in reconvention is dismissed.

The defendant, LKB Mpulwana, is ordered to pay the wasted costs incurred by the plaintiff, the 

Truth and Reconciliation Commission, and the second defendant on the claim in reconvention, Dr 

Minyuku, on 5 February 2001.

There shall be no order as to costs on the claim in convention.

The plaintiff in the claim in reconvention, is ordered to pay the costs of the first and second 

defendants in the claim in reconvention.
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