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NATIONAL ECONOMIC DEVELOPMENT AND LABOUR COUNCIL

P.O.BOX 1775, SAXONWOLD, 2132 – 14A JELLICOE AVENUE, ROSEBANK 2196

TELEPHONE +27(0) 11 328 4200 FAX +27 (0) 11 447 6053/2089

TRADE AND INDUSTRY CHAMBER

FINAL NEDLAC REPORT ON THE INTELLECTUAL PROPERTY LAWS AMENDMENT BILL, 2007
1. Background
1.1. On 9 December 2008 the Department of Trade and Industry tabled the Intellectual Property Laws Amendment Bill, 2008 at NEDLAC.

The dti stated that the context of protecting traditional knowledge (TK) in terms of this Bill is derived from the Convention on Biological Diversity (CBD) that requires disclosure of:
· Origin of genetic biodiversity;
· Prior informed consent from the community;  and
· Benefit sharing agreement between the community from which the “discovery” is sourced and the exploiter.

It was noted, by way of example, that this approach served as a model to inform the current Bill and similar principles will have to be applied by the different relevant Government departments such as Agriculture in respect of plants, and Arts and Culture in respect of folklore – the Department of Environment and the dti have already affected the necessary legislative changes through the Biodiversity Act 2004 and the Patents Amendment Act 2006, respectively.  It was further noted that the legislation must be aligned to international obligations and treaties; and that a host of systems have to be relied upon since no one system can protect indigenous and traditional knowledge.
1.2. It was further noted that the Intellectual Property Laws Amendment Bill which was tabled in Nedlac seeks to protect indigenous or traditional knowledge by amending certain sections of the:

1.2.1. Performers Protection Act 11 of 1967;
1.2.2. Copyright Act 98 of 1978;
1.2.3. Trade Marks Act 194 of 1993;  and the
1.2.4. Designs Act 195 of 1993.

1.3. Constituencies noted that the Bill provides amongst others for:
1.3.1. The amendment of the Trade Marks Act in order to provide greater protection for trademarks or geographical indicators where these issues are associated with traditional knowledge:  the law of trademarks does not go far enough to protect geographical indications which have to provide protection of certain names / features associated with traditional knowledge, eg.  Rooibos and Honey Bush tea;
1.3.2. A National Council, consisting of experts on traditional knowledge, which must advise the Minister and the Registrar of intellectual property on traditional intellectual property (TIP) rights;

1.3.3. Communities may form their own legal entity, business or any other enterprise to promote or exploit traditional knowledge. If outsiders want to use the traditional intellectual property / folklore they will have to engage with the State or relevant business enterprise, on behalf of the community.  Traditional Knowledge is not alienable to third parties without the consent of the state.  Transfer of TK or indigenous knowledge without the consent of the State is null and void.
1.3.4. Such business enterprises may enter into licensing agreements (commercialisation of TIP) with third parties but may not alienate the Traditional Intellectual Property   and that
1.3.5. The following areas / user(s) have been included in the copyright regime on the understanding that regulations will have to be introduced after the necessary consultations, amongst others in Nedlac:
· literary works and the author of copyright;
· artistic works and the author of copyright;

· cinematographic films and the author of copyright;
· broadcasts and the author of copyright;

· programme-carrying signals and the author of copyright;

· published editions, the author of the work, and the publisher of the work;
· computer programmes and the owner of the computer programmes;  and 

· Additional works and the owner of traditional work, or between their representative collecting societies.
1.4. In response to Labour’s request for an elaboration on the models used by government in drafting the Bill, Government said that they have learned from various models / positions - Thailand (the best model);  Australia (where common law as opposed to traditional law is used);  Tunisia (1st country in Africa to legislate on this matter),  Francophone regional arrangement (OAPI);  the World Intellectual Property Organisation (WIPO);  and UNESCO models;  Peru (Latin America);  China (concerning traditional medicine but they do it differently to us);  Scandinavian countries (copyright issues, ie.  contemporary music);  Russia (specifically the Asami people) – and adopted the most suitable sections from the different models.

1.5. Acknowledging that traditional knowledge is not bound by the country’s borders, Government confirmed its involvement at the level of WIPO, the World Trade Organisation (WTO), and the African Regional Intellectual Property Organisation (a structure comprising former British colonies) – however, no real progress has been made in any of these structures.

1.6. Constituencies noted that Government needs an internal mandate for the funding required for the National Trust in terms of the proposed section 40G of the Copyright Act.
1.7. Constituencies noted that collective ownership is not unique to traditional and indigenous knowledge.

1.8. Constituencies noted that Government is in the process of participating in an international debate on the issue of the time period which should apply to the ownership / intellectual property protection of traditional and indigenous knowledge.
1.9. Constituencies noted that before ratifying any relevant international treaties government needs to understand the consequences.  Constituencies noted that Government believes that studies of the relevant streams of intellectual property have to be undertaken. Constituencies noted further that the World Intellectual Property Organisation (WIPO) has agreed to undertake a first study on copyright based industries for which the methodology has already been agreed.  When the studies for the different streams are undertaken consultations will be held with the relevant representative bodies and the final composite report will be submitted to Nedlac for consideration.
2. NEDLAC process

2.1. The Bill was referred to the Trade and Industry Chamber with a deadline of 18 March 2009, however after constituency consultation the date was extended to 02 September 2009, and the Chamber agreed that a Task Team on Intellectual Property Protection of Indigenous Knowledge would be established to:

2.1.1. Undertakes a line by line analysis of the Bill with a view to reaching consensus on the provisions thereof, including amending the Bill to reflect areas of agreement;
2.1.2. Undertake further discussion on implementation issues where required;  and
2.1.3. Develop a NEDLAC Report on the consideration of the Bill, detailing areas of agreement and areas of disagreement, as the case may be.

2.2. A schedule of meeting dates was agreed as follows:

2.2.1. 9 December 2008
2.2.2. 12 February 2009
2.2.3. 6 April 2009
2.2.4. 18 June 2009

2.2.5. 7 July 2009

2.2.6. 17 July 2009

2.2.7. 27 July 2009

2.2.8. 29 July 2009

2.2.9. 26 August 2009

2.2.10. 02 September 2009
2.3. The Task Team comprised the following constituency representatives:

	Business
	Laurraine Lotter, James Lennox, Joel Baloyi, Kundayi Masanzu, Friede Dowie

	Government
	MacDonald Netshitenzhe, Simphiwe Ncwana, Malebo Mabitje – Thompson 

	Labour
	Vuyo Ninzi, Oupa Lebogo


3. Submissions from Constituencies
Constituencies to review this section with a view to insertion under areas of agreement or disagreement
3.1. All submissions made are attached:  
3.1.1. Submissions made by Government are attached as follows:

· Annexure 1 (the Intellectual Property Laws Amendment Bill)
· Annexure 2 slide presentation made at 1st Task Team meeting
· Annexure 3 document for clarification which served before the 3rd meeting)
· Annexure 4 UNESCO document ….
· PATENTE AMEDMENT ACT 2005

· PATENT REGULATIONS, FORM P26
3.1.2. Submission made by Business are marked Annexure 5;
· Section-by-section analysis of proposed amendments by the bill to the Copyright Act, 1979, prepared for the NEDLAC meeting of 12 February 2009.
· Section by section analyses of proposed amendments by the bill to the Performers Protection Act, 1967, for the NEDLAC meeting of 12 February 2009.
· Alternative bill and accompanying memorandum submitted by the Cultural Business group, for NEDLAC meetings of 6 April and 18 June 2009.
· Written commentary on proposed changes to section 9A of the Copyright Act, 1979, for NEDLAC meeting of 17 July 2009. 
· Written commentary on proposed changes to sections 40A et seq for NEDLAC meeting of 24 July 2009, as further updated for meeting on 2 September 2009.
· Proposal on extensions to sections 6, 7, 8 and 27 of the Copyright Act, 1979 for NEDLAC meeting of 2 September 2009.
· Written proposal on the charging of royalties for the use of items of indigenous and traditional expressions of culture and knowledge and exemptions there from, and regulation of collecting societies for literary and musical works, proposed as sections 9B, 9C and 9D of the Copyright Act, 1979, for NEDLAC meeting of 2 September 2009.

3.1.3. Submissions made by Labour are marked Annexure 6:
· original submission 

· documents tabled at 2nd and 3rd TT meetings
3.1.4. Annotated revised Bill is marked Annexure 7.  
4. Areas of Agreement
4.1. Constituencies agreed on the following principles and agreed that the technical drafting of the Bill should be measured against these principles, viz.:

4.1.1. Indigenous knowledge needs to be protected and consequently it has to be regulated in law.
4.1.2. Notwithstanding the significant challenges posed by regulating traditional knowledge in terms of existing intellectural property law Constituencies agreed that it is possible to protect traditional indigenous knowledge as a sub-set of other IP law, provided that it is understood that other Government Departments may seek to protect TK/IK from a preservation or conservation point of view, but the dti is only interested in the interface of TK/IK and intellectual property (IP) and its commercialization. 
4.1.3. International obligations must not be abrogated or undermined (including indigenous knowledge) and consequently national legislation in respect of protection of intellectual property must be in line with relevant international treaties and model legislation [e.g. Berne Convention, TRIPS, WIPO/UNESCO Model Legislation of 1982] on intellectual property.
4.1.4. The Act will not be implemented retrospectively and vested individual rights will not be undermined. Constituencies noted that the right to exploit going forward will be impacted and a royalty might have to be paid but past financial transactions will not be affected retrospectively. 
4.1.5. The Act must be accessible to individuals / groups who need protection (including those with vested rights); it must be enforceable; and must not unnecessarily result in court action.  
4.1.6. While traditionally, intellectual property law deals primarily with individual ownership and traditional knowledge primarily recognises collective or community ownership TK, the latter is not restricted to traditional or indigenous knowledge.
4.1.7. Any entities / person(s) outside an indigenous community wishing to work on indigenous knowledge will have to engage with the indigenous community before they can proceed (this applies to benefit sharing and to knowledge sharing).
4.1.8. An alternative dispute resolution mechanism has to be defined for indigenous and traditional knowledge on the understanding that disputes will not be dealt with in a legalistic manner, hence arbitration will be dealt with differently from that provided for in the Arbitration Act.
4.1.9. Government stated that they believed that a community can own a trade mark, and presented as an example the . “Fair Trade Mark” of New Zealand and “Wool Mark” of New Zew Zealand, Australia and South African Farmers then.

4.1.10. The possibility of compiling a national database on all issues / goods which can form part of geographical indicators (amongst others raw materials which are not processed locally) must be explored to ensure future protection, including reciprocity from other countries.

4.2. In noting that the Bill will impact on other legislation / departments, Constituencies supported Government’s undertaking that all the relevant legislation will be realigned and that this Bill will be dealt with in Parliament simultaneously with the other relevant Bills – the impacted legislation include the:
· National Heritage Resources Act and Heraldry Act;
· Biodiversity Act;

· Plant Varieties Act;

· Publicly Financed Research Act and the Innovation Act;

· Health Traditional Practitioners Act;  and

· Various laws of the Department of Provincial and Local Government.

4.3. The social partners further agreed that these other Bills must be considered in Nedlac prior to the Parliamentary process, however Government emphasized the point that it is still consulting with other Government Departments and therefore cannot at this point commit on behalf of those Departments. 
4.4. Constituencies agreed that the overarching regulatory regime has to take cognizance of a network of legislative issues where different Departments will have to deal with different aspects.  By way of example, the Indian and Thai experience in respect of their biodiversity and traditional medicine legislation may be valuable in developing the South African law, viz.:
4.4.1. Section 6 of the Indian Biodiversity Act 2002 provides that anybody seeking any kind of intellectual property rights on research based on a biological resource or knowledge obtained from India, need to obtain prior approval from the National Biodiversity Authority (NBA) who will impose benefit-sharing conditions.  Section 18(iv) stipulates that one of the functions of the NBA is to take measures to oppose the grant of IPRS in any country outside India on any biological resource obtained from India or knowledge associated with such biological research.
4.4.2. In terms of their sui generis regime for protection of traditional medicine, the Thai Traditional Medicinal Intelligence Act 1999 distinguishes between different categories of traditional formulation and the law also provides for measures aimed at the conservation of sustainable utilisation of the medicinal plants especially those at high risk of extinction.  In addition to the focus on protection from exploitation by third parties, the Act also focuses on ensuring that there are measures aimed at conservation and sustainable development.
4.5. In considering the Bill line by line, Constituencies agreed as set out below.
4.6. Preamble – Constituencies agreed that the State Law Advisor should insert a preamble into the Bill.
4.7. Format of Bill
4.7.1. It was agreed for ease of reading to insert four headings to clearly indicate where the amendments to each of the four pieces of legislation commence, i.e.:
· Before Section 1 insert:  AMENDMENTS to the PERFORMERS’ PROTECTION ACT, 1967

· Before Section 5 insert:  AMENDMENTS to the COPYRIGHT ACT, 1978

· Before Section 17 insert:  AMENDMENTS to the TRADE MARKS ACT, 1993

· Before Section 27 insert:  AMENDMENTS to the DESIGNS ACT, 1993

4.8. Inclusion of an alternative dispute resolution mechanism

4.8.1. In noting that the National Council as provided for in the Bill has advisory functions only, Constituencies supported Government’s view that the Bill should provide for alternative dispute resolution (ADR) mechanisms.  Constituencies further agreed that the alternative dispute resolution mechanisms should not compromise the current jurisdiction of the courts or interfere in the current intellectual property enforcement regime.
4.8.2. Constituencies agreed that an ADR could address the challenges of accessibility and affordability to communities.
4.8.3. Constituencies agreed that since the proliferation of institutions was not desirable, the functions of the ADR mechanism should reside with either the National Trust or the National Council currently contemplated in the Bill.
4.8.4. Constituencies agreed that accessibility would be difficult to achieve with only a national body and agreed that a solution may be to introduce an accreditation system to empower institutions at provincial level.
4.8.5. Constituencies noted that a challenge in using the National Council as the dispute resolution mechanism could arise where the State would be the custodian of the intellectual property and Government stated that the intention would be to establish a different entity which would act as the custodian of IP when the State acts as the custodian.
4.8.6. Constituencies agreed that the relationship between any entities established in the Bill should be clarified in the Bill.
4.8.7. Constituencies agreed that the intention is to provide an alternative for the parties; it is not a mandatory option.
4.8.8. Constituencies noted that a challenge is whether ADR can result in a proof of ownership, which is an important element of any enforcement mechanism.  
4.8.9. Constituencies noted that the relationship between the ADR and the courts.  i.e making the outcome of the ADR legally binding would be an important element of any such mechanism.

4.9. Establishment by communities of their own business enterprises 
4.9.1. Constituencies noted that a section of the Bill makes provision for communities to establish their own legal entity, business or any other enterprise to promote or exploit TIP.  If outsiders want to use the traditional intellectual property / folklore they will have to engage with the state and/or relevant business enterprise, on behalf of the community.  TK is not alienable to third parties without the consent of the State and/or relevant community enterprise
.  Transfer of TK or IK without the consent of the State and/or relevant community enterprise is null and void.

4.9.2. Government clarified that their intention in respect of proposed community structures that they wished to include in the Bill was to strengthen the community’s ability to negotiate.
4.9.3. Constituencies agreed that in cases where such a business enterprise is established the relationship between the business enterprise and the National Trust must be clarified in the Bill.
4.9.4. It was agreed that the role of the community structure must be clarified.  Constituencies agreed that the community structures that may be formed will in all probability be Cooperatives but that the relevant community should have the freedom to opt for another structure on the understanding that whatever structure is elected, it will have to be registered in terms of the relevant Act – in the case of co-operatives the Co-operatives Act.  Note:  it may be necessary to amend the Co-operatives Act to ensure that the necessary support mechanisms are provided for.
4.9.5. Constituencies agreed that the Bill should be amended to enable the Council (as provided for in the proposed section 40A (5)) of the Copyright Actor registrar (as provided for in section 40D3) to assist the Cooperatives / other community structures with expertise and in engaging in negotiations around the exploitation of their IK.  The Cooperatives / community structures will have to account to the National Trust because as stated in the policy, owners of IK may license their work to third parties for exploitation and thereafter receive royalties on agreed terms but do not have the authority to alienate.  Constituencies agreed contractual agreements should not be the primary tool for protecting IK and agreed that the Bill should provide for a link to the community structures and for registration with the National Trust.  In addition provision should be made for the necessary oversight by way of published guidance on how to establish the community entity, its tasks, its role in the community etc.
4.9.6. The Cooperatives / community structures will enjoy all the other powers the registrar
 enjoys in terms of the said section but the exception is that the Cooperatives/ community structures must consult the National Trust or National Council on the commercialisation and exploitation of such IK for the purposes of generating an income on the clear understanding that there has to be a balance between oversight and commercialisation.  
4.9.7. Constituencies agreed that the community structures / National Trust must ensure that the IK is respected and preserved. Community structures / National trust should also maintain knowledge, innovations and practices of indigenous and local communities embodying traditional life styles relevant for the conservation and sustainable use of IK. The community structure / National Trust must promote the wider application with the approval and involvement of the holders of such knowledge (the community), innovations and practices and encourage the equitable sharing of the benefits arising from the utilisation of such knowledge, innovations and practices within the community by identifying the needs of the said community and applying the royalties for the benefit of the indigenous communities for economic, cultural and social purposes.
4.9.8. Constituencies agreed that section 40 should be amended to give effect to the agreed conceptual approach - (The agreed changes to the section on institutional 
arrangements are set out in Annexure 4.)

4.10. State power to prohibit alienation of traditional knowledge intellectual    property 
4.10.1. Government stated that it wished to include a provision in the Bill that Government has the power to prohibit or place conditions on the assignment of traditional knowledge.   –Constituencies agreed that the wording to be inserted in the Bill has to comply with the Constitution.
4.10.2. It was agreed that the powers that Government wished to include in the   Bill in respect of State intervention in transactions involving traditional knowledge should be clarified in the Bill.
4.11. Regulation of collecting societies
4.11.1. Constituencies noted that the following areas/ user(s) have been included in the copyright regime in terms of the Bill in order to achieve more rigorous regulation of collecting societies.  Government explained its intention by way of example – in terms of the Labour Relations Act an employee has the freedom to pursue his rights as an individual or through a union.  Similarly Government stated that the intention is for the Bill to provide for this kind of flexibility in the following areas on the understanding that membership of a collecting society will not be mandatory:  
· literary works and the author of copyright;

· artistic works and the author of copyright;

· cinematographic films and the author of copyright;

· broadcasts and the author of copyright;

· programme-carrying signals and the author of copyright;

· published editions, the author of the work, and the publisher of the work;

· computer programmes and the owner of the computer programmes;  and

· traditional works and the owner of traditional work, or between their representative collecting societies.

4.11.2. Government explained that in South Africa legislation does not currently provide for regulation of collecting societies except for needle time which is regulated.  Many countries have supporting structures that ensure that the owner of IP work obtains their rightful benefits.   
4.11.3. Historically allocation of benefits between performers and composers were not regulated.  A commission of enquiry was established that resulted in a recommendation that regulation should be promulgated to provide for collecting societies to divide benefits amongst composers, recording companies and performers.  Parliament also demanded that the matter should be addressed.
4.11.4. Business stated that in this regard it was important to note that one size does not fit all and it may be necessary to make specific provisions accommodating the specific genre when contemplating such regulations, including minimal regulations in conjunction with incentives for self-regulation.  
4.11.5. Constituencies agreed that where such regulations were contemplated full consultations with the affected areas must be held.
4.11.6. Constituencies agreed to deal with the issue as follows:
· Section 9A in the current Copyright Act would be left as is.

· A new section 9B and 9C would be inserted into the Bill which would deal with the regulation of any collecting societies that may be established to deal with indigenous or traditional knowledge but cautioned that collecting societies which dealt exclusively with indigenous or traditional knowledge may not be established.  Section 9A should thus deal with collecting societies established specifically for TK and those that may not be established exclusively for TK but handled such property as well.  Section 9A should also deal with the relationship between a collecting society and the community trust / National Trust.

4.11.7. Constituencies noted that the current 9A deals with folklore to a limited extent as set out below as a result of a previous amendment.
· Folklore of s9A is only mentioned as an element, pre-condition, giving rise to the protection of a Performance, not, as a category of protected content with its own set of beneficiaries/rightsholders. Traditionally and before Needletime (s9A) was introduced, a Performance in the sense of a protectable ephemeral rendition of a copyrighted work pre-supposed in law the existence of a protectable work - In other words, a "Performance" had to be a "Performance of a legally-recognised something", not of "nothing". Thus, unless a Performer performed a Work, his or her "performance" was not protectable and not protected. When Needletime was introduced, it was said that a Performer should also be protected if he or she gave a rendition, "performed", an expression of folklore. But this does therefore not deal with persons having rights to folklore; it treats folklore as a necessary pre-condition for the protection of the fixation or rendition of a performance by a live performer. 

4.12. Funding of National Council 
4.12.1. Government confirmed that the National Council will be funded by the fiscus.
4.13.    Funding of National Trust

4.13.1. Government submitted that it does not have a mandate for the funding of the National Trust. Mandate will have to be sought in this area. Labour and Business are of the view that funding should come from the fiscus.

4.13.2. Constituencies noted that the intention is for the National Council to be funded by the fiscus and the National Trust to fund itself. 
4.13.3. Constituencies supported this approach and agreed that it should be made clear in the 
Bill.  (The agreed changes have been made to the section on institutional 
arrangements as set out in Annexure 1.)

4.14. Application of the Bill
4.14.1. Constituencies noted that the intention is for the Bill not to be applied retrospectively.
4.14.2. Constituencies agreed that this would be the approach.
4.14.3. Constituencies agreed that provision should be made for transitional arrangements in the Bill.

4.15. State ownership of traditional knowledge

In so far as preservation of TK / IK is concerned, the State, as the custodian, gives the right (it regulates) to use / exploit.
4.16. Communication to the public
Constituencies agreed that the last part of the sentence “or communicated to the public” has to be reworded amongst others to provide for the fact that traditional work is seldom written down and consequently to also provide for orally disclosed information. 
4.17. Period of protection

Constituencies noted that Government intended to deal with  broadly two (three) ownership scenarios that need to be protected, firstly where the indigenous or traditional knowledge has always existed without any innovations having been made and consequently where no time limits apply [No person shall claim IP on the “raw material of TK/IK”]; instances where derivative work has been created and the responsible individual or group collaborates with a community to obtain the [IP] rights to proceed in which instance a time limit equal to the lifetime of the individual / group plus fifty years will apply to the derivative work only, and where the derivative work is “jointly owned” by the outsider and the community, no time limit occurs on the derivative work since the community does not “perish” as its lifespan is perpetual, unless otherwise stated.  This Bill still needs to be amended to reflect the period of protection which Government has stated will be fifty years until a policy position has been taken.
4.18. Form of property right

Constituencies agreed that the traditional or indigenous knowledge did not have to be   reduced to writing in order to enjoy protection.

4.19. Enabling power for guidelines 
 An enabling provision should be included in the Bill to allow the Minister to issue guidelines.
4.20. Transitional provisions
Constituencies agreed that appropriate transitional provisions must be included in the Bill and that the appropriate administrative arrangements must be in place before the Bill is enacted.
4.21.  Amendments to the Bill 
Annexure 7 contains proposals for revised wording in line with some of the agreements reached in Nedlac.  This annexure is not intended to be a final draft but to reflect the collective thinking of the constituencies/
5. Areas of Disagreement
5.1. Government and Labour agreed that it was appropriate to include a provision in the Bill to allow Governent to declare geographical indicators unilaterally. Government explained that the Bill on TK/IK is being processed in the absence of the international treaty/agreement. National priorities on these issues of IP/TK should not be hindered by deadlocks at international levels –
5.2. Business does not support this unconditionally because this matter currently forms part of the Doha Round of negotiations and business believes that South Africa should keep its options open at this stage.  Business also believes that it could have significant cost implications and that a cost benefit analysis needs to be done in the first instance. 
5.3.  Labour and Business support the introduction of Exclusive Right of Communication to 
the Public (amendments to sections 6, 7, 8) since the current Copyright Act and the 
proposed Intellectual Property Amendment Bill will lead to the situation that sound 
recordings and traditional works are protected by an exclusive communication to the public right. This creates an imbalance if the catalogue of exclusive rights of the “traditional” copyright holders is not amended - for this reason, it is proposed that a communication to the public right would be added to the catalogue of rights for literary, musical, artistic and film (cinematograph film) works.  In this regard Government explained that it has not yet ratified the WIPO Copyright Treaty (WCT) and WIPO performances and Phonograms Treaty (WPPT) and therefore it cannot commit to that before ratification of relevant treaties takes place. In this regard refer to Government position on Ratification of international treaties/and pending studies on copyright based industries-Paragraph 1.9 above.  In this regard see paragraph 4.15 where it was agreed that the Bill should reflect this.  Further this position contradicts the government position on 5.1 on international treaties. Business requested that the Government position in this regard be revisited as this is not the position stated during the negotiations.  However Government responded that this was an area of disagreement.
5.3.1. Section 6 Nature of copyright in literary or musical works:  Copyright in a literary or musical work vests the exclusive right to do or to authorize the doing of any of the following acts in the Republic: (a) Reproducing the work in any manner or form; (b) publishing the work if it was hitherto unpublished; (c) performing the work in public or causing a communication to the public of the work, by wire or wireless means, including the making available to the public of the work in such a way that members of the public may access the work from a place and at a time individually chosen by them; (d)broadcasting the work; (e) causing the work to be transmitted in a diffusion service, unless such service transmits a lawful broadcast, including the work, and is operated by the original broadcaster; [Para. (e) substituted by s. 3 (b) of Act 56 of 1980.] (f) making an adaptation of the work; (g) doing, in relation to an adaptation of the work, any of the acts specified in relation to the work in paragraphs (a) to (e) inclusive. [S. 6 amended by s. 3 (a) of Act 56 of 1980.]
5.3.2. Section 7 Nature of copyright in artistic works:  Copyright in an artistic work vests the exclusive right to do or to authorize the doing of any of the following acts in the Republic: (a) Reproducing the work in any manner or form; (b) publishing the work if it was hitherto unpublished; [Para. (b) substituted by s. 7 of Act 125 of 1992.] (c) including the work in a cinematograph film or a television broadcast; (d) causing a television or other programme, which includes the work, to be transmitted in a diffusion service, unless such service transmits a lawful television broadcast, including the work, and is operated by the original broadcaster, or causing a communication to the public of the work, by wire or wireless means, including the making available to the public of the work in such a way that members of the public may access the work from a place and at a time individually chosen by them; [Para. (d) substituted by s. 4 (b) of Act 56 of 1980.] (e) making an adaptation of the work; (f) doing, in relation to an adaptation of the work, any of the acts specified in relation to the work in paragraphs (a) to (d) inclusive. [S. 7 amended by s. 4 (a) of Act 56 of 1980]
5.3.3. Section 8 Nature of copyright in cinematograph films:  (1) Copyright in a cinematograph film vests the exclusive right to do or to authorize the doing of any of the following acts in the Republic: (a) Reproducing the film in any manner or form, including making a still photograph therefrom;[Para. (a) substituted by s. 8 (a) of Act 125 of 1992.] (b)causing the film, in so far as it consists of images, to be seen in public, or, in so far as it consists of sounds, to be heard in public, or causing a communication to the public of the film, by wire or wireless means, including the making available to the public of the film in such a way that members of the public may access the film from a place and at a time individually chosen by them; (c)broadcasting the film; (d)causing the film to be transmitted in a diffusion service, unless such service transmits a lawful television broadcast, including the film, and is operated by the original broadcaster; [Para. (d) substituted by s. 5 (b) of Act 56 of 1980.] (e) making an adaptation of the film; (f) doing, in relation to an adaptation of the film, any of the acts specified in relation to the film in paragraphs (a) to (d) inclusive; (g) letting, or offering or exposing for hire by way of trade, directly or indirectly, a copy of the film. [Para. (g) added by s. 6 of Act 52 of 1984 and substituted by s. 1 of Act 61 of 1989 and by s. 8 (b) of Act 125 of 1992.] [Sub-s. (1) amended by s. 5 (a) of Act 56 of 1980.] (2) ...... [Sub-s. (2) deleted by s. 8 (c) of Act 125 of 1992.] [a98y1978s9] 
Since the current Copyright Act and the proposed Intellectual Property Amendment Bill will lead to the situation that sound recordings and       traditional 
works are protected by an exclusive communication to the public  right. This 
creates an imbalance if the catalogue of exclusive rights of the “traditional” 
copyright holders is not amended - for this reason, it is proposed that a communication to the public right would be added to the catalogue of rights for literary, musical, artistic and film (cinematograph film) works.  

5.3.4. Section 27(1) [(a)-(f)]:  "(g) offers or makes available to members of the public by way of trade, or in any other way prejudicially affecting the copyright owner of a work, a communication to the public of the work, by wire or wireless means, including in such a way that members of the public may access the work from a place and at a time individually chosen by them."
5.4. Format of Bill.
5.4.1. Government wishes to insert the following text in the Bill AMENDMENTS TO LEGISLATION OF OTHER DEPARTMENTS       (CONSEQUENTIAL AMENDMENTS OF LEGISLATION OF THEIR DEPARTMENTS FOR ALIGNMENT WITH THE BILL).
5.4.2. Business does not believe that it is appropriate for the dti to use one of its laws to amend the laws of other departments.
6. Trust  Royalties to be utilised to deal with litigation

6.1. Government is of the view that the National Trust should budget from royalties received for litigation on matters pertaining to IP derived from TK/IK. The rationale is that business enterprises (community trust/National trust/Cooperative/company) budget for funds for various activities, including funds that should defend/litigate for the protection of its rights. [In passing there may be a need to deal with the issue of “how much should a trust retain a portion of the collected royalties for administration purpose”. This matter was not discussed to this level. Collecting societies retain a portion of the collected royalty and the Needle time collecting societies retain 20% of the collected royalties for administration, including legal costs. 
6.2. Business and Labour do not support this and believe that funding for this purpose should come from the Fiscus.

7. IP derived from TK/IK

7.1. Government is of the view that the words “IP derived from TK/IK” should be used within the context of discussions in NEDLAC, e.g. copyright derived from folklore/derivative work or designs derived from TK/IK or patents derived from TK/IK) and therefore reflect as such in the Bill. Government has all along been talking about protecting IP derived from TK/IK. That is why the submitted Bill to NEDLAC referred to “traditional intellectual property” (TIP). In view of this the outcome of consultations within NEDLAC  should reflect this intention in the Bill. If this is not the case there is a danger that the parties may be discussing TK/IK outside the context of the IP system.

7.2. Instances where derivative work has been created and the responsible individual or group collaborates with a community to obtain the [IP] rights to proceed in which instance a time limit equal to the lifetime of the individual / group plus fifty years will apply to the derivative work only, and where the derivative work is “jointly owned” by the outsider and the community, no time limit occurs on the derivative work since the community does not “perish” as its lifespan is perpetual, unless otherwise stated.  This Bill still needs to be amended to reflect the period of protection.
7.3. Business and Labour are of the view that the scope of the Bill should be limited to “TK/IK” alone. 
8. Regulation of collecting societies
8.1. Government wishes to introduce an enabling power in the Bill which will provide for regulation of all collecting societies and proposed wording along the following lines:

The Minister may make regulations relating to collecting societies in the following areas:

· Literary works and the author of copyright;

· Artistic works and the author of copyright;

· Cinematographic films and the author of copyright;

· Broadcasts and the author of copyright;

· Programme-carrying signals and the author of copyright;

· Published editions, the author of the work, and the publisher of the work;

· Computer programmes and the owner of the computer programmes;  and
· Traditional works and the owner of traditional work, 
8.2. Business agreed that collecting societies in respect of literary and musical works could be regulated on the basis that collecting societies already existing and/or accredited for needletime be automatically accredited for the rights they manage, respectively. This would be necessary to avoid any disruption of collective administration of rights, which is a system that is not broken and works very well at the moment on a voluntary basis. Business therefore disagrees with the range of areas that the Minister may regulate through collecting societies.
8.3. Business proposed the following wording to which Government and Labour agreed; however this should not construe an interpretation that Government now agree that the areas referred to in 8.1 above be restricted; on the contrary Government with the support of Labour insists on maintaining the areas for Ministerial regulation. 
8.4. Business proposed the wording below, which Government and Labour did not respond to during the discussions.   Government wishes to regulate collecting societies in all domains.

Business does not support this and proposes that any such proposal be restricted to the music domain.
8.5. New sections 9B, 9C and 9D and new related definitions, consequential changes to sections 9A and 39(cA)
8.5.1. The following sections are hereby inserted in the Copyright Act, 1979, after section 9A: 

 “Royalties on use of indigenous or traditional expression of culture or knowledge
9B. 
(1)
Subject to the provisions of this Act and the Performers Protection Act, 1967, no person shall without payment of a royalty -

 (i)
broadcast or communicate to the public an unfixed performance of a performer of an indigenous or traditional expression of culture or knowledge unless the performance used in the broadcast or the public communication is itself already a broadcast performance; or

(ii)
make a fixation of the unfixed performance of such performer of an indigenous or traditional expression of culture or knowledge; or

(iii)
make a reproduction of a fixation of a performance of such performer of an indigenous or traditional expression of culture or knowledge -

(aa) if the original fixation, other than a fixation excluded by section 9C from the necessity for obtaining the consent of the performer of an indigenous or traditional expression of culture or knowledge, was itself made without  his or her consent; or

(bb) if the reproduction is made for purposes other than those in respect of which such performer of an indigenous or traditional expression of culture or knowledge gave his or her consent to the making of the original fixation or of a reproduction thereof; or

(cc) if the original fixation was made in accordance with the provisions of section 9C, and the reproduction is made for purposes not covered by those provisions; or

(iv)
make a reproduction of an indigenous or traditional work made by such performer of an indigenous or traditional expression of culture or knowledge; or

 (v)
broadcast a fixation of a performance published for commercial purposes;

(vi)
cause a performance published for commercial purposes to be transmitted in a diffusion service, unless such service transmits a lawful broadcast, including the performance, and is operated by the original broadcaster; or

(vii)
cause any communication of a performance published for commercial purposes to the public.

(2)
The royalty in terms of subsection (1) shall be payable to the community trust established for the performer of an indigenous or traditional expression of culture or knowledge concerned in terms of subsection 9B(4), or, if a collecting society represents the community trust, to the collecting society, or, if no such community trust exists, to the National Trust Fund established in terms of section [40D?].

(3)
(a)
The amount of any royalty contemplated in subsection (1) shall be determined by an agreement between, on the one hand, the community trust established for the performer of an indigenous or traditional expression of culture or knowledge concerned, or, if no such community trust exists, the National Trust Fund established in terms of section [40D?], and, on the other hand, the person who broadcasts or transmits, or causes communication of, the performance, as the case may be, or between their respective collecting societies.



(b) 
In the absence of an agreement contemplated in paragraph (a), any party may refer the matter for resolution under the alternative dispute resolution mechanism established in terms of section [40I?].

 (4)
A performer of an indigenous or traditional expression of culture or knowledge or a group of performers of an indigenous or traditional expression of culture or knowledge who are of the same community may participate in the establishment of a community trust, which will receive any royalties due under this section 9B.


(5)
A performer of an indigenous or traditional expression of culture or knowledge shall not be liable for any royalties under this section 9B for any of the acts contemplated therein from any other performer of the same indigenous or traditional expression of culture or knowledge or from any community trust.

Exceptions from requirement of royalties on use of indigenous or traditional expression of culture or knowledge
9C. 
(1)
A performance of an indigenous or traditional expression of culture or knowledge, a fixation of such a performance or a reproduction of such a fixation may be used, and a representation of an indigenous or traditional work may be made, by members of a community of which that indigenous or traditional expression of culture is generally recognised as its traditional heritage, for the purpose of the normal use and development, for the purpose of cultural usage, of that indigenous or traditional expression of culture or knowledge.
(2)
A performance, a fixation of a performance or a reproduction of such a fixation may be used without the consent required by section 9B-

(a)
if it is for the purposes of private study or personal and private use; or

(b)
if it is for the purposes of criticism or review or for the purpose of reporting on current events, provided that not more than short excerpts from the performance are used and, whenever possible, the performer’s name or the names of the leading performers are acknowledged; or

(c) 
if it is for the purpose of teaching or scientific research; or

(d) 
if it is for the purpose of legal proceedings.
Royalties in respect of literary works or musical works
9D. 
(1) 
Where the owner of copyright in a literary or in a musical work has appointed a collecting society for the administration and management of granting authorisations in any particular case or any class of cases of reproduction, performance or communication to members of the public, broadcast or transmission of the work, as contemplated in section 6(a), (c), (d) or (e), for benefit sharing or the payment of a royalty as the case may be, then the amount of the benefit or royalty shall be determined by agreement between the user of the literary work or the musical work, as the case may be, and the collecting society so appointed by the owner of copyright, or in the case of indigenous or traditional knowledge then the community trust or National Trust. 

(2) 
Nothing in subsection (1) shall be understood to oblige an owner of copyright in a literary work or in a musical work to grant permission or authorise any of the acts referred to above, nor shall this section be understood to oblige an owner of copyright to appoint a collecting society for the purpose of granting permission or authorisation. 

(3) 
Nothing in subsection (1) shall restrict the freedom of the owner of copyright to appoint an agent on his or her behalf to grant permission or authorise any act contemplated in section 6 without the need for the agent being regarded as a collecting society for the mere reason that the agent acts for any number of copyright holders.

(4)
If the owner if has appointed a collecting society in terms of 9D(1), the Minister may make regulations regarding the operation of the collecting society subject to the provisions of subsection (2) and (3) above and provided that prior to the publication of a notice in terms of this subsection or any amendment to the notice the Minister must consult with a person or category of persons that may be affected by the notice and thereafter publish the notice for public comment.”
8.5.2. Business and Labour believes that “indigenous community” should be defined along the following lines:

‘indigenous community’ means any community of people who identify themselves as indigenous based on cultural distinctiveness currently living within the borders of the Republic, or which historically lived in the  geographic area currently located within the borders of the Republic;” 
8.5.3. Government did not agree.
9. Conclusion

9.1. This report therefore concludes consideration at NEDLAC of the Intellectual Property Laws Amendment Bill The report is submitted to the Ministers of Labour and of Trade and Industry in terms of Section 8 of the NEDLAC Act.  No.  35 of 1994.
9.2. It is acknowledged that the NEDLAC Parties may continue to advocate their views in the public consultation and other structured processes.

�. That means South Africa is not party to this agreement and it is not a co-owner, anymore. 


� The authority to act on behalf of the “relavant community” rests in the leadership of that business entity.


� IP and IK Bill Section 40D (3) 





Page 1 of 32

