COMMENTS BY THE NATIONAL HOUSE OF TRADITIONAL LEADERS ON
THE ONSTITUTION OF THE REPUBLCI OF SOUTH AFRICA 1938

BACKGROUND

ution of the Republic of South 2fice, 1022,

In tarms of saction £5(%) ::“"- "o‘*‘ il
s Consticicas: Reviow Commttez: must mview 58 Consliuios annuans

Members of the public are ihersforﬂ invited 1o make writien submissions to the
commitiee on specific sections of the Consiitution that they feel need fo be

reviewed, - ; St .

Thersfore tha Nafliohal Housa of Traditional Lezders is also inviied io maks
written submissions to the “"Dn.s*.itu*-.l nzl review Commitize on spaciiic zactions
of the sansttutlcm

The due daiz for tha st 'bmrsmm of comnmants was 28 May 2010
" INTRODUCTION

The National Houss of Traditional Leadsrs hes studiad the Constituiion .and
dsliberated on it, and it is the view of the House that Chapter 12 of the
constitution which dsals with the recognition of the Instifulion Traditional -
.Leadership be amended.

CHAPTER 12
Section 211
' Recognition

The Institution, siafus and role of traditional leadership is reéngnizeﬁ in Chapter
12 of the Constitution and the extent to which the recognition is supervised by
. other provisions of the Constitution is not clear. Therefore the National House of
Traditional Leaders recommends that the proposed amendments be considerad:

The National House of Traditional Leaders proposes that this section be
amended with the inclusion of the following.
4. 'The institution of traditional Faadersh'rp iz heraby guaranized.
5. -Parfiament shall not enaci any legisiation which confers on any authorily
the right to withdraw the racognition of tha Institution of Traditional
Leadership.

EB8/TB ) 1
€8/ Jomed T1LHH BS9PCEEEZTR BB:ST BIBZ/L8/Z8



Sec 212
Role of Traditional Leaders

The National House of Traditional Leaders is of the view that the roles, functions
_and powers of fraditional leaders should 'be clearly stated in the Constitution,

::;s |"'3 _\.::..-.-ﬂa.....-.-.-..-i, -.-_'-_E.-.-- e ettt Tl e A - ::__; = g,

f =re
Constitulion 2s provided for in the Tradilionz! Leade: hu and x.awamanw-
Framawark Act, 2003 as amendad.

P T N O - e I

Fohctions of traditional lzaders

A traditional izader pariorms tha functions providad for in f2rms of cusiomary law
an" cistoms of the fradfional community concarned, and in applicabls
Isgisiation. : s

1 .Naiianal govemment or a provincial governmant, as the case may be , may
trough legislative or other measures, provida a role for traditional councils or
tradifional lzaders in respsct of

() arts and culture;

{b) land administration;

(c) .agriculture,

(d} hzalth

{&) welfare

(f) the admm!sz'atlmn of ;,rstlu_.

{q) safety and sscurity;

{h) the registration of births, deaths and customary marnages

{} economic devnio;:}m-mt

{H environment;

(k) tourism;

(I} disastar managament;

{m) the management of natural resources; and

(n) the dissemination of information relating to gov&rnmem policies and

programmes.

2. Whenever an argan of state within the national government or a provincial
governmant considers allocating a role for tradifional councils or traditional
leaders in terms of subsection (1), that-organ of state must —

. {2)5e=k the concurrence of — ;
{)The Minister if it is an oraan of stats in the national sphere of government; or
(il The Mamber of the Exscutive council responsible for traditional affairs in tha
provincs concemed [ it is an organ of state of that provines;
(2}consult with —
{iithe relevant siructures of tramt.ﬂnaF iEEﬂ—Fa:’IIp a"rd
(1iijthe South African Local-Govarmment Association;
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{a)ensure that the alipcation of a role or function is unnsastem with the
Constitution and application legislation;

{b)take the customary law and customs of the respective traditional communities
into account;

{c }sirive to ensure that the allocation of & role or function is a accompanied by
resourcss and that appropriate measures for accounting for such resources ars

put in place;

(zrensure, io the sxisrd thal i3 poesibis, that ne altocstion of roles.of funciicns i
implemented un:mrm!y in arsas whare the institution of traumora1 iezdarship
exits; and

{b)promais the idszs of co-oparaiive govamment, integratad davsiopment
planning, sustainabie davelsomant and “ﬂrur gzlivary through tha zliocstion of
roles and funciions.

3.Whesrs an organ of. siate has aliocatsd s rolz or funciion io tradiional councils
or fradiiional leadars as snvi saged by subsection {1}, the organ of siats must
monitor the imolerneniation of the function and ensurs.that -

ia)The implementation of the function is consistent wut?* the consiitution; and
{b)The funcfion is being performed.

Whﬂre 2 tz‘ad'tlo al council does not nnrft-n*r! an almca+=~d .uhc:‘:on 28

. envisaged in subsection (3), any resourcas givan {o tradifional councll o pEr‘nrn
that function may be withdrawn. .

Chapter 7

Local Government

This chapter deprives fraditional leaders of their right to govern their own
communities; '

It is therefore proposad that the powers, functions and duties of the Local
Government be performed by traditional lsaders so as to ensure that service -
delivery takes place rapidly in fraditional communities

Tha Natiohal House of Tradilional Leaders further proposes that {raditional
Leaders be represented in.all legislative making bodies, including Parfiament.
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