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Thank you chairperson, honourable members of the portfolio committee, 
members of different organisations. 

Let me first introduce myself to the house: 

I am Stephen Tongoane, a resident of Kalkfontein 143 JR, in Dr J S Moroka 
Municipality, Mpumulanga province.  I am one of the leaders of Kalkfontein B 
& C Community Trust.  I make this submission in my personal capacity and on 
behalf of the Kalkfontein B & C community that are equally affected by the 
provisions contained in the Act.  I shall report to my community about the 
public hearings.  

In 2003 I gave evidence before this committee, when it was called Agriculture 
and Land Affairs, about the Communal Land Rights Bill.  I do not think that that 
committee heard us well.  I represented my community in the court case about 
the constitutionality of Communal Land Rights Act, a court case that took 6 
years before the final judgment.   

On 2 March 2010 when we went to the Constitutional Court we heard from the 
Minister’s advocate, Adv Nellie Cassim SC, that he, the Minister of Rural 
Development Minister Nkwinti, now agrees with us that the CLRA does not 
follow the Constitution and does not give security of tenure. The Minister 
through his advocate informed the Court that he intended to repeal the CLRA 
in its entirety as it was not consistent and reflective of the new policy in respect 
to security of communal land tenure. 

I would like to indicate to you that our community is delighted about the repeal 
of this Act, because the Act was a legislative cornerstone of apartheid by 
means of which Black people were controlled and dehumanised. 

 

 



 2

 
Background 

The Kalkfontein B & C farm was bought by our forefathers, including my 
grandfather, in 1923 and 1924 respectively as indicated in the title deeds.  The 
original co-purchasers of this farm were from different ethnic groups, e.g. 
Tswana, North Sotho and Ndebele.  They had no chief (kgosi or inkosi).  After 
three years they choose five members amongst them to form an executive 
committee that was responsible for day to day affairs of the community. 

The Kalkfontein B & C farm was bought in terms of an exemption of Natives 
Land Act which meant that the Minister of Native Lands, as he was at the time, 
held the title to the farm on our behalf.  The purchasers had to apply to the 
governor general for permission to purchase non-scheduled land. The Act 
allowed the governor general to approve exemptions.   

The Black Authorities Act of 1951 enabled the Minister to appoint and impose 
a chief upon us.  This was in 1980, and this led to violence and destruction of 
properties by the imposed chief.  People who resisted this move were maimed 
and others imprisoned in makeshift prisons.  The police sided with the “chief” 
and refused to intervene. 

These actions ultimately resulted in the appointment of a commission of 
inquiry by the minister.  The commission under Judge Kruger recommended 
that the chief must be removed from his position.   

Traditions and Customs; and the imposition of an Apartheid Chief 

The Trust was formed in 1996 to have the land registered in its name.  There 
was repeated litigation in the Transvaal Provincial Division and ultimately in 
the Land Claims Court. Two years ago the Land Claims Court granted us, 
Kalkfontein B & C Community Trust, full title to the land in terms of the 
Restitution of Land Rights Act of 1994. 

We exercise our land rights under our own local living customary law.  This 
was emphasised by the Constitutional Court in its judgment in paragraph 31: 

“In the case of the Kalkfontein community, the farms were managed and 
administered according to indigenous law through a Kgotla – a customary 
decision-making body.  It recognised the individual rights of co-owners and 
their families in respect of particular plots of land which they came to 
occupy for purposes of residence and cultivation.  These functions are 
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now performed on a similar basis through the institution of the Kalkfontein 
B and C Community Trust.”   

I quote from the judgment because I want to show that the Constitutional 
Court recognised our system.  

The terms of shared access to grazing and veld products were also regulated 
by the kgotla, whose members were replaced at intervals. Important decisions 
were referred to public meetings for discussion with the wider community of 
co-purchasers and their heirs.  
 
This system worked well until the tribal authority began to make unilateral 
decisions that usurped the authority of the kgotla and overrode the land rights 
of the co-owners. This happened in 1978 when the apartheid government, in 
creating the KwaNdebele homeland, constructed a tribal authority and 
imposed it over the three privately owned Kalkfontein farms.   The Native 
Administration Act of 1927 was used to ‘establish’ the Ndzundza (Pungutsha) 
tribe and to appoint as chief Daniel Mahlangu, a descendant of a Kalkfontein A 
co-purchaser. In 1979, the Bantu Authorities Act was used to define the area 
of jurisdiction of the Ndzundza (Pungutsha) Bantu Authority as the three 
portions of the Kalkfontein farm. 

Daniel Mahlangu treated the Kalkfontein farms as his private property. He 
‘sold’ residential sites to over 1 000 outside families. Each family paid R250 for 
the stand allocated to it and a further R50 as lotsha (allegiance fee) to 
Mahlangu for giving his consent to settle on the land. The newcomers, many 
of them poor people who had been evicted from white farms, were allocated 
residential sites on the ploughing fields of the original owners. Mahlangu set 
up a police station at Kalkfontein, opened a stone quarry and authorised the 
establishment of a variety of businesses. People who refused to pay the 
various ‘tribal levies’ demanded by Mahlangu found their state pensions and 
other welfare benefits cancelled. Several people were assaulted for objecting 
to his actions. A system of public floggings was instituted and one man was 
shot.   

 
The Kruger Commission uncovered widespread financial irregularities by the 
‘chief’ and his councillors, including the extortion of a range of compulsory 
levies. These included levies for the ‘chief’s protection’, ‘chief’s lobola’ 
(brideprice), ‘chief’s residence’, ‘celebration fees’ and ‘chief’s petrol’. 
According to the report of the Kruger Commission bank accounts were 
unlawfully opened and moneys paid into the chief’s personal accounts.  
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The commission ultimately recommended that Mahlangu’s recognition as chief 
be withdrawn and that consideration be given to the disestablishment of the 
Ndzundza (Pungutsha) Tribal Authority. Following the commission’s report, 
Mahlangu was indeed deposed. However, without consent or negotiation, SAP 
Mahlangu was appointed to replace him as ‘acting chief’. Contrary to the 
recommendations of the commission, the tribal authority continued in office. 

We continued with our struggle to get ownership of our land, and when we got 
our constitutional democracy we established our trust, we sent letters to the 
premier and we started our court cases.  In February 2007, the Ndzundza 
Pungutsha Tribal Authority summoned me and other Kalkfontein leaders to 
appear before the tribal council, demanding that we leaders account for their 
role in the litigation. When we  leaders realised that this was the purpose of 
the meeting, we walked out. One of the royal councillors, a Ms Masango, 
claimed that I had brought the case only to further my ambitions to become 
premier of Mpumalanga.  I have no such ambitions. 

The Constitutional Court and Minister Nkwinti himself have now agreed that 
our court cases were justified.  But in 2007 chairperson Mahlangu of the 
Pungutsha Traditional Council threatened us in his affidavit.  He said that the 
tribal authority is now a traditional council recognised by the Mpumalanga 
Traditional Leadership and Governance Act 3 of 2005 and that it exercises 
powers derived from ‘the Constitution, the Framework Act and customary law’. 
He said that no independent community exists within the jurisdictional area of 
the traditional council and that ‘Kalkfontein B and C are part of Ndzundza 
(Punguthsa) traditional community’. He said that ‘in terms of the Ndzundza 
customary law, all land occupied by the community is controlled by a senior 
traditional leader as political head’.   Chairperson Mahlangu got these ideas 
from the Black Authorities Act and the TLGFA. 

The Context of the Repeal Bill and our Concerns 

The repeal of the Black Authorities Act is an inadequate step on its own given 
a set of post 1994 measures and provisions that in effect entrench the legacy 
of the very Act that is being repealed.  The problematic laws are the TLGFA 
and the Traditional Courts Bill (TCB). 

The TLGFA does not undo the tribal authorities established by the Black 
Administration Act but provides for their continuation as traditional councils.  
The TLGFA also makes it difficult for communities to withdraw from traditional 
authorities that were wrongly assigned authority over them under the Black 
Administration Act. 
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The TLGFA provides for the election of 40% of members of traditional councils 
and 60% to be nominated by the senior traditional leader.  This is not true 
democracy because those who were democratically elected will always be in 
minority and overpowered by the 60% nominated by the chief when coming to 
decision making.  From past experience their views won’t be considered.  
Rural people who prefer a democratic system of authority continue to resist 
the fact that traditional leaders are allowed to appoint 60% of members of 
traditional councils. 

The TLGFA also permits traditional councils to impose tribal levies.  This is 
despite the fact that the constitution gives taxation power to national, provincial 
and local government. Tribal levies are double taxation, something that seems 
counter to the government’s own statements. 

The Department of Provincial and Local Government White Paper on 
Traditional Leadership and Governance (July 2003) said that “Traditional 
leadership structures should no longer impose statutory taxes and levies on 
communities”. 

The TCB repeats the same errors made by the TLGFA and the now repealed 
CLARA in adopting the same Black Administration Act tribal boundaries and 
structures. The TCB extends the powers of these undemocratic structures.  
The TCB centralises all decision making and law making power to the “senior 
traditional leader” thus excluding community councillors and dispute resolution 
forms that exist at lower levels in the community. 

Our participation in law reform:  

The Kalkfontein Community Trust will participate in the rewriting of a new land 
tenure law when it is done in terms of the procedure prescribed by the 
Constitution and with the wording that will give real security of tenure for the 
occupiers and owners of the land.    

On 17 July 2010 our Kalkfontein Trust met in our village with the other 
community leaders that were applicants in the CLRA court case, leaders 
of surrounding villages that are also affected and the organisations that 
supported us over 6 years of the court case such as LAMOSA, Nkuzi and 
Rural Women’s Movement.  We agreed that any new land tenure law that 
replaces the CLRA must follow two principles: 
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1 It must not be assumed that traditional councils should get extensive new 
powers of land administration, or that communities must accept traditional 
councils as default land administration bodies. Communities must choose. 

2 The recognition of living local customary law must be a central feature in 
any new system to comply with the constitutional requirement for tenure 
law reform.  Any new law must  do away with unconstitutional statutory 
powers that was created under apartheid and re-establish the system of 
customary law that regulates communal land on the ground. 

But in the meantime we remain concerned that our land will still be subject to 
the control of a traditional council which, as we said in the court case before 
the Constitutional Court, we consider to be incapable of administering our land 
and our affairs for the benefit of the community.    

As a community we would like to say to our government that there are 
thousands, if not millions, of voiceless Black land owners out there in the 
countryside.  There is no one who can articulate and present their aspirations 
and needs.  We propose that:  

1 a relevant structure should be constituted in order to address issues 
related to private communal land ownership where the private owners are 
not affiliated to or wish to be affiliated to traditional councils and traditional 
leaders; 

2 the elections that are provided for by the TLGFA should be on a 50 – 50 
basis, ie 50% elected and 50% appointed by the royal family of the 
community if the community has a legitimate royal family; 

3 we humbly request the portfolio committees to come down to our villages 
so that they can get first hand knowledge on the ground.  


