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1.
Introduction

The South African Reserve Bank (SARB) Amendment Bill will be considered in accordance with the procedure established by section 75 of the Constitution. In analysing the submissions and responses the Committee should also consider issues such as the mischief rule, which deals with the “question what is the mischief or defect that the law is trying to prevent through the amendment”? In addition the Committee should also look at the socio-economic impacts of the amendments such as advancement of social justice, social cohesion and social capital.
Edwards
 quotes various authors on the concept of social capital as follows:

"Broadly, social capital concerns the norms and values people hold that result in, and are the result of, collective and socially negotiated ties and relationships. It is integrally related to other forms of capital, such as human (skills and qualifications), economic (wealth), cultural (modes of thinking) and symbolic (prestige and personal qualities). For example, economic capital augments social capital, and cultural capital can be readily translated into human and social capitals (Edwards, 2002)."
“’Social capital’ - an analytic term used to explain the stratification process at individual and aggregate levels” (Dominguez & Watkins, 2003, p. 112).  

 “On the individual level, social capital refers to one’s access to resources through reciprocal social networks” (Ciabattari, 2007, p. 35).


"A cross-disciplinary concept generally referring to the benefits of social networks, including problem solving related to mutual interests." (Putnam, 2000)
Social cohesion is regarded as what holds people together when everything seems to be pulling people apart. Social cohesion is a term used in social policy, sociology and political science to describe the bonds or “glue” that bring people together. In economic terms, this means equitable and sustainable development or equity that leads to growth and stability.
Jensen
 indicates that social cohesion refers to the processes of building shared values and communities of interpretation, reducing disparities in wealth and income, and generally enabling people to have a sense that they are engaged in a common enterprise, facing shared challenges, and that they are members of the same community.

Social Justice is seen as the upholding of what is just, especially fair treatment and due reward in matters affecting human welfare in accordance with honor, standards, or law.
2. Objects of the Bill
The South African Reserve Bank Amendment Bill, 2010 aims to amend the South African Reserve Bank Act, 1989 (Act No. 90 of 1989) in order to achieve the following objectives which should be seen as the mischief or defects the amendment is intended to challenge:

· Stop shareholders of the South African Reserve Bank (“the Bank”) from circumventing the Act's current limitation of a maximum of 10 000 shares per shareholder;

· Allow for the nomination of directors by a broader base of the South African public and to broaden representation on the Board of the Bank (“the Board”);

· Provide for the establishment of a Panel for the election of directors;

· Define clear criteria regarding when persons are disqualified from serving on the Board;

· Provide for the confirmation of Board nominees against ‘fit and proper’ and fiduciary criteria;

· Clarify the powers and functions of the Board, which will primarily be those of governance, with all remaining powers and duties of the Bank as set out in section 10 of the Act being vested in and being exercised by the Governor and Deputy Governors; and

· Provide for the possibility of the Governor and Deputy Governors to be re-appointed to serve a term of less than five years.

3. Concerns raised by Shareholders
Concerns raised by shareholders related to the following issues:

· A view that the proposed amendment as an infringement on private ownership, expropriation of shareholders’ rights to property and as against international law, which both the National Treasury and SARB disagree to. Expropriation in this regards is viewed as taking away of property by public authority or an act of depriving ownership/ property rights or confiscation of private property. 

· The amendment Act is both unconstitutional and it contradicts international law, and also disregards corporate governance rules. 
· Most of the provisions of the Bill seem to aim at limiting the rights of shareholders, for example the setting up of a panel in the appointment of directors. 
· Parliament should extend the time given for consultations around the amendment Act.

· Whether SARB is included under the new Companies Act 71 of 2008. If not, SARB should be included in the Act for accountability reasons.

· The SARB is 100 per cent privately owned by shareholders.

Responses

It must be indicated that the SARB is an organ of State as provided for by Section 223 to 225 of the Constitution. Section 239 (b)(i-ii) defines an organ of state as any other functionary or institution performing a function in terms of the national Constitution or a provincial constitution, or exercising a public power or performing public function in terms of any legislation, but does not include a court or a judicial officer.

The proposed amendments do not fit any of the above but might qualify as limitation of rights. Section 36 of the Constitution defines what can be regarded as justifiable limitation of rights that is the relation between the limitation and its purpose. In this case the limitation on the number of shares and number of directors and their appointment should be seen within the concept of advancing social justice, social cohesion and social capital. With regard to inconsistence with international law, section 231 of the Constitution clearly stipulates that negotiation of international agreements is the responsibility of the national executive and any inconsistence should be addressed at that level. 

The National Treasury has indicated that legal advice has been sought and that the Bill is not discriminatory. The amendments are crucial, considering that the SARB is not an ordinary company and that it undertakes a national function and impacts on all South Africans, including the poorest sectors of society. It is important to ensure that the constitutional role that the bank plays is not compromised.
The shareholders do not own the bank (it is not a private company) and their rights and entitlements are regulated by the legislation under which it is constituted as provided for in the Constitution. Shareholders should ideally enhance the independence of the Reserve Bank and fulfil an indirect governance function. 
4. Submissions by Civil Society Organisations
Movement for Universal Justice - the Movement for Universal Justice argues that the “tinkering” offered by the SARB Amendment Bill is not enough to ameliorate the economic imbalances of the country resulting from the legacy of apartheid and recommends for abolishing of the SARB. The submission should be understood within the context of the provision 26(1) and (2) of the Interim Constitution with regard to the right to economic activity. Section 26(1) provides that every person shall have a right freely to engage in economic activity and pursue a livelihood anywhere in the national territory. Section 26(2) provides that subsection (1) shall not preclude measures designated to promote the protection or the improvement of the equality of life, economic growth, human development, social justice, basic conditions of employment, fair labour practices or equal opportunity for all, provided such measures are justifiable in an open and democratic society based on freedom and equality.

According to Currie
 the clause created a controversy that can be traced to a broader disagreement among the participants in the constitutional making process on fundamental issues of political economy. Which means the opinion was divided between those who favoured giving the state a free a hand as possible to engage in socio-economic reconstruction and those who emphasised the protection of individual freedom, property and economic liberty. According to Currie the first school of thought appears to have persuaded the Constitutional Assembly to replace the economic activity right with a narrower right to ‘occupational choice’ or ‘occupational freedom’ in the 1996 Constitution. 

Therefore what the movement for social justice is proposing is far beyond what the current Bill proposes to achieve. 
Institute for Democracy in South Africa (Idasa) - Idasa raised concerns with clause 2 regarding the role of the shareholders, the Executive and Parliament. Idasa perceives the role of shareholders weakened while more power is concentrated within the Executive. Idasa recommends that Parliament should take an active role. 
The views and concerns of Idasa should be seen within the context of separation of powers within the Republic whereby Parliament has the legislative power, the Executive has the executive power to implement the legislation and the judiciary has the power to interpret and develop the law. Participation and involvement of Parliament should be limited to legislative processes and oversight processes while the Executive continues with the implementation of the legislation but remain accountable to Parliament. On the other hand the SARB as a state organ also account to Parliament in carrying out its legislative mandate.
In principle Idasa seems to support the proposed amendments and also the principles of advancing social justice, social cohesion and the building of social capital.

Ratings Africa

Apart from procedural issues Rating Africa indicates that it views the SARB as a private entity that should not have any government impediment. There are also aspects of sound corporate governance that are not contained in the Act, as well as other matters of concern that relate to issues such as technically inappropriate use of wording that might cause legal challenges and potential litigation.

The Treasury and SARB clarified the concerns with procedural issues and further indicated that SARB is not a private entity. They also show that all the allegations regarding corporate governance are unsubstantiated and denied. They also indicate that the rationale for using the definitions such as “associate” within that context.

The submission of Rating Africa should be viewed within the context that the SARB is an organ of state and also within the context of the mischief rule - that is the rationale for the proposed amendments and also within the context of advancing principles of social justice, social cohesion and building of social capital.

Bondpro Investment Holdings - the institution acknowledges that the role and function of a central bank is complex while its responsibilities within the larger economic arena are understood by very few people. The institution further recognises the fact that the independence of the SARB should be recognised, protected and upheld within in principles of democracy. The institution further recommends the expansion of the number of directors and clarification regarding clause 4.
Regarding clause 4 the Bondpro further recommends the expansion of the panel to include one ex (or retired) central bank governor and with regard to clause 4 again requires clarity on whether the panel will be involved in consideration process of board members that would represent government. In principle it does not seem like the institution is against the proposed amendments but wishes to make inputs.

Conclusion and Recommendations
The amendments seem to aim not at minimising profits, but rather at improving corporate governance within the bank. This includes the need for a panel for vetting elected directors. The need for the Bill is not disputed by most parties except the shareholders. However, issues that have surfaced relate to legality and constitutionality of the Bill, as well as processes.
In terms of transparency and consultation, Parliament has followed the required procedure by having public hearings and allowing shareholders and other parties to present their views before the committee. 
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