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Introduction


The Durban Legal Research Association ( DLRA) is an association of Durban lawyers who as a result of having been involved in representing the poor as well as various communities who were at the receiving end of a repressive regime, consider it their professional duty to monitor, analyse, document and comment on the application of the law. A number of these legal practitioners were involved in researching and publishing ‘Principles for a Democratic South Africa’ under the banner of the National Association of Democratic Lawyers and the Black Lawyers Association. While it is true that this submission is made under the banner of the DLRA, it remains without saying that these legal practitioners were nurtured by the struggles of the broad democratic movement when they simplified and took the debate on constitutional principles to various communities thus enabling them to participate effectively in what was an exciting and unfolding democratic process.

Research has shown that although South Africa was the last country on the southern tip of the African continent to participate in democratic elections in 1994, except for Ghana and Angola, it is the third country in our continent that has freedom of information law.  In terms of Section 32 of our Constitution:

	Everyone has the right of access to-
	any information held by the state; and

any information that is held by another person and that is required for the exercise or protection of any rights

Because the founding fathers and mothers wanted to make sure that South Africa is never covered inn secrecy again, the right of Access to Information is enshrined in the Bill of Right and is therefore justiciable. Anybody can go to court and demand redress if that right is infringed.

It is against this back drop that we now proceed to comment on the Bill under discussion.

The Protection of Information Bill 2008

The Bill seeks:

To provide for the protection of certain information from destruction, loss or disclosure; to regulate the manner in which information may be protected; to repeal the Protection of Information Act, 1982; and to provide for matters connected therewith.

From the onset it must be stated that we are going to be commenting on the Protection of Information Bill bearing in mind the existence of the Promotion of Access to Information Act (PAIA). The Bill must be in harmony with PAIA to balance the interests of the State and those of citizens. 

Again, it should be noted that there is not much on the African experience to draw from. Research reveals that Kenya and Tanzania do not have freedom of information law. The best comparative analysis is in India, in the state of Rajasthan where The Right to Information Law was defined initially by the rural poor. For the benefit of this Committee and with the hope that South Africans will not boast and be complacent, compared to the South Pacific Rim, South Africa is sailing ahead because the Indian Parliament is still considering the demand for a national law on right to information. 

The Preamble  

Although the Preamble sets out what it recognizes and aims to do, history has taught us that in matters of rights, the scales of government are usually easily tilted against an individual. Therefore it would give comfort if the Preamble could include the recognition of PAIA.


CHAPTER 6

Report and return of classified records

While the thinking behind this section is understood, the danger is that it may drive those in possession of classified records underground for fear of not wanting any encounter with the South African Police or the Agency. It is recommended that the National Archivist be included in order to ensure the return of classified records.

CHAPTER 7 

Appeal Procedure

Because the wheels of government grind very slowly, it is recommended that there be an Independent Appeal Authority to expedite, simplify the appeal process and bring the matter to finality without any undue delay that is characteristic of most government departments.

CHAPTER 8

Transfer of public records to National Archives

Except to raise concerns about the capacity of existing infrastructure to deal with what will be a challenging when access to information gathers momentum, it is recommended that National Archives and Records Services of South Africa be sharpened and expanded to cater for this function. This process will usher in a new wave of human resource development as we evolve into a democracy where participation is vibrant.




					CHAPTER 9

 RELEASE OF DECLASSIFIED INFORMATION TO PUBLIC

It is commendable that in terms of Section 34, 35 and of the Bill there is harmonization of implementation between the Bill and PAIA


				CHAPTER 10


Dispute resolution

In order to balance the scales, it is recommended that in the event disputes arise between the Agency and any organ of state or agency, resolution of the disputes be sought from an Independent Body to mediate or arbitrate. The decision of the Independent Body would be deemed to be objective and would also expedite speedy resolution. Obviously, the Independent Body would have to consist of people who are qualified to consider such matters and have integrity.
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