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Rural communities and mining on their communal land: 
the current legal regime
Inequity in the mining industry has its roots in the dispossession of the African population of their land. The first form of redress in relation to this legacy of inequity undertaken by the democratic government was to divorce mining rights from surface land occupation and ownership rights. While the placement of the country's mineral wealth in the hands of the State enables the nation to benefit from future extractions, it does not compensate for past injustice and plunder. 

Secondly, in its effort to achieve some shift in the skewed demographics relating to the ownership of the mines in South Africa, a limited notion of black economic empowerment was introduced. However, the fact that using the surface ownership and use rights that communities acquire through the land restitution process would be a highly effective way of enabling those who were dispossessed to exercise their rights in a manner they think best; to derive full restitution of past rights in land; and to take up their rightful places as empowered African communities holding a genuine stake in the mining industry was not included in the current scheme. 

The result is that rural land owning communities are not necessarily better off as a result of the operation of the Mineral and Petroleum Resources Development Act  [MPRDA], and the Mineral and Petroleum Resources Royalty Act.  Similarly the Communal Land Rights Act of 2004 [CLRA] would not have improved the bargaining of rural communities with regard to mining on their land.

Colonial and apartheid land and mining laws discriminated against the participation of black communities in mining on the land that they occupied.  In the case of land occupied by black communities, the state awarded royalties payable by the mining companies to itself (the state).  In the case of white land there were special measures to promote the interests of the landowners and occupiers.  The legislation guaranteed minimum royalties or equity to white land owners and surface occupiers. 

The new legislative regime governing the relationship between landowners and mining companies, introduced by the MPRDA [and the CLRA] does the following:
	The privileged bargaining position of white landowners is done away with;

Black land owning communities, and communities in the process of acquiring land, are required to accept mining on their land without their agreement.

The state distances itself from protecting and promoting the rights and interest of black communities. The basis of the consultation, if any, which is required is not stipulated and nor are the conditions under which the opinion of the affected black communities is obtained. Thus, the company that stands to benefit from its acquisition of mining rights can be - and mostly is - the institution that facilitates the process of elections of 'community representatives' and obtaining community approval for a resolution that allows the mining company to extract the minerals without proportional benefit to the community.

In examining the current legislative dispensation, it is necessary to deal with the following in order to ascertain whether the current proposals offer the appropriate solutions:
	Past discrimination against communities: the legal regime before 1994

The legal regime after 1994 and before the MPRDA: the promise of the Constitution and the democratic Government's proclaimed policies as reflected in its White Papers
How communities are dealt with in terms of the Mineral and Petroleum Resources Development Act of 2002; and the Amendment Act 36 of 2008 [not yet in operation]
The claims and interests of communities
Conclusion


Past discrimination against communities

1	Examples of past statutory discrimination against black communities and promotion of white interests include the following:
	Black people were not allowed to participate in the industry in that they were prohibited from applying for prospecting and mining permits

White land owners and tenants i.e. those who had taken or acquired the occupational ownership rights of the surface, were given legislative backing to participate in mining and shares in the proceeds of mines, whilst black people could not become owners of the land they occupy and did not get benefits from mineral exploitation on their land
The Development Trust and Land Act of 1936 contained a blanket provision reserving all mineral rights on trust land and black owned land for the Trust and all proceeds went to the trust fund as if it was the private holder of mineral rights

	Minimal benefits were obtainable under the now repealed Development Trust and Land Act of 1936 and the land control laws of former homelands.  Old order landowners and surface owners received mining benefits by virtue of their land ownership and by operation of law.  In Namaqualand in the 1980s, the Trans Hex mining company negotiated a lucrative mining lease with the state on a communal reserve and on 5 May 1994 converted the standard 5% state royalty to a regional community royalty, called the Diamond Fund Trust, which receives 90% of the state royalty.

 
The legal regime after 1994 and before the MPRDA: the promise of the Constitution and White Papers

	The repeal of the 1936 Act and the new constitution required that the substantive and procedural rights of occupying communities had to be recognized.  The communities would have been landowners were it not for the apartheid laws.  The land reform White Paper of 1996 promised consultation and community participation in all decisions concerning tenure reform, sale of communal land and development of communal land.  


	The Restitution of Land Rights Act provided for the restoration of rights in land, including mineral rights, to dispossessed communities. Today a fraction of the rural community claims have been finalised.  A small number of these involve claims to the mineral rights associated with the land claims.


The significance of the delays in resolving the land claims that concern land where minerals are to be found is very great.

The Transformation of Certain Rural Areas Act no 94 of 1998 contained extensive provisions for equitable arrangements between landowning communities and mining companies starting new mining operations.  (Unfortunately the relevant section was repealed by MPRDA in 2002.)

5	Concerning new mining development on community land, the stated policy of the government was that the Minister of Land Affairs in her capacity as trustee and nominal owner of almost all communal land, provided as follows:

“If land is involved which was previously owned by the disbanded South African Development Trust(SADT) or land held in trust for a tribe or community, the Department of Land Affairs is approached by DME. DME and Land Affairs also agreed that the latter will consult with the Provinces and the occupiers of such land or the tribe or community when they are approached to comment on applications for prospecting or mining rights. The wishes of the Provinces and the occupiers are taken into consideration before any decision concerning such land is taken by the Minister of Minerals and Energy or his delegate.  Only after a final decision has been taken and conditions have been embodied in a contract, the required permit will be issued by the Director: Mineral Development concerned.”

6	In terms of policy directives of the Department of Land Affairs, communitieswith insecure tenure in the former homelands were to be treated as the putative owners of the land that they occupy.  When land occupied by such a community was subject to a mining application, the Department of Land Affairs had to enter into a tripartite agreement with the relevant mining company and the community, in terms of which the community could obtain and negotiate benefits.  These could include equity and/or royalty arrangements. 

	The Minerals and Mining Policy White Paper of October 1998 was largely based on the “use-it and keep-it” principle and licensing allowing for state determined royalties to the rights holder and surface rental to the owner [paragraph 1.3.6.2].  Prospecting fees and royalty payments have been payable where prospecting or mining operations involving state owned mineral rights have been taking place. The rates for prospecting and the level of royalties for mining were set out in a document approved by Director-General of the Department of Finance.



Communities under the Mineral and Petroleum Resources Development Act of  2002 (MPRDA)

8	The stated aim of the Act (MPRDA) is to redress past racial discrimination in respect of access to the mining industry.  

9	Unused old order rights including mineral rights where the surface and minerals were not separated, could be converted into new order mining rights within one year of the coming into operation of the Act, i.e. by 1 May 2005.  Other old order mining rights (those in use) can be converted into new mining rights within five years (i.e. by 1 May 2009), and prospecting rights within two years (i.e. by 1 May 2006).  Otherwise these old order rights are permanently extinguished.

11	Section 104 provides that a community can apply for preferent rights to mine in respect of land to be transferred to the community.  But a preferent right cannot be given on land where a new or converted mining or prospecting right has already been granted or an application for such new rights is being considered.

	Again the significance of unresolved land claims cannot be underestimated.


	The Minister of Land Affairs as current owner of communal land and unused old order rights did not apply on behalf of communities for new mining rights within one year.  On a reading of the MPRDA, the mineral ownership rights of communities on this communal land, through the ownership of the Minister, are thereby deemed extinguished.  

 
	The MPRDA does not provide for a holding mechanism or moratorium on new mining pending the finalisation of land claims or tenure reform and transfer of ownership to communities. 


	The MPRDA requires notification and consultation with the owner or lawful occupier before new mining commences, and this requirement may result in compensation for loss of use of the land and surface rights.  But a damages claim will be limited to 'reasonable' compensation or rental for the agricultural value of the land.  It does not provide for the affirmative measures afforded to old order landowners. 


	The MPRDA does not prescribe the procedure for consultation and notice before new mining begins.  The Department was inconsistent in its application of the statutory consultation requirements and there were no regulations governing the consultation process to ensure that it is fair and protects the interests of the vulnerable and historically disadvantaged.  This lacuna was expected to be addressed in the MPRDA amendment process of 2007/8.  However, the amendment act, no 36 of 2008, limits consultation to matters relevant to environmental authorisation, and not the feasibility and sustainability  of mining from a community perspective and its social impact on communities.


	The amendment act no 36 of 2008 [not yet in operation] contains further drastic changes.  It is proposed that the minister gets the power to determine conditions for community participation in new prospecting and mining ventures, and when authorising the conversion of old order mining rights.   It will be entirely within her discretion to afford communities participation privileges.


Minerals under the CLRA

	The preamble of the CLRA raised expectations that the act deals comprehensively with insecure tenure on communal land under the constitutional imperative embodied in section 25(5), 25(6), 25(8) and 25(9), and to effect land and related reforms.  The act raised the expectation that all rights associated with land will be transferred to communities. Section 3 provided that a community may own and  dispose of immovable and movable property.  But the act failed to set out how mineral rights associated with land ownership will be dealt with.


	In due course communities will become owners of their land.   Arguably new land owning communities could apply for preferent rights under section 104 of the MPRDA - except where rights have already been granted. Thus, applicants for prospecting and mining rights are being given rights on communal land on a first-come-first-serve basis before the land is transferred to the rightful community owners, and before they can effectively apply for preferent rights.   


	The CLRA will now be replaced.  It may take many years before the community entities that are to take transfer of community land are identified; before the land rights inquiries are completed; and before the land is transferred. 


The claims of communities

22	We propose that the MPRDA be applied in a manner more consistent with the statement set out in section 12 that requires a comprehensive and effective programme of assistance to historically disadvantaged persons including rural communities.

23	MPRDA
	Communities should be given assistance to apply for preferent rights under section 104 of Act 28 of 2002 in order to avoid that new prospecting or mining rights are granted on their land without them being given the opportunity to negotiate appropriate terms for benefits and participation.

Consultation with and consent by the community owners before new mining development happens should be supervised by the state or an independent, non-interested party delegated by the State and governed by regulations.
State assistance should be available to those communities who give their consent, to negotiate fair agreements and compensation.

25	Conclusion
	The existing and proposed regime with regard to the allocation of mineral rights should not be allowed to proceed in a manner that exacerbates the existing negative impact of the lengthy delays in the resolution of land claims on historically disadvantaged communities who were illegitimately dispossessed of their land. 

Rights to access new order mining rights cannot be allowed to be extinguished through oversight or lack of consultation by a Minister or official. 
The empowerment of historically disadvantaged communities who were the direct victims of apartheid spatial design should be the first priority in pursuit of black economic empowerment and their exclusion from ownership, including equity and/or royalty participation should require cogent justification. 
The lack of protection of the interests of historically disadvantaged communities in the face of the financial and technical resources that established mining companies have at their disposal to support the narrow interests of their shareholders results in the state - intentionally or unintentionally - supporting the interests of the relatively wealthy rather than protecting the interests of the poor. It is therefore essential that due process and adequate support and advice are assured in the election of community representatives, in making decisions, in developing and signing agreements and decisions that clearly protect their interests. 
It is necessary to have clarity on the monies that have accrued to date in regard to licences, prospecting and mining profits and royalties that have accrued in relation to Trust land.

There are many examples of community claims for participation in mineral exploitation on their own land that have political, legal and economic merit.  New order mining law should recognise this need and create enabling mechanisms to achieve outcomes that satisfy the obligation to redress the results of past racial discrimination.


Development Trust and Land Act 18 of 1936

23.	Prospecting or mining on land held by the Trust or by Blacks. – 

	Notwithstanding anything in any other law the following provisions shall apply to land in respect of which the mineral rights are held by the Trust or a Black or in trust for a Black tribe or community:


No person shall prospect for minerals on such land without the written permission of the Minister:  provided that this provision shall not apply in respect of land situated in the Province of the Transvaal, which at the commencement of this Act is a proclaimed public digging for precious or base metals or is land declared open to public prospecting for precious and base metals for so long as it remains so proclaimed or open.  For such permission, such minimum fee as may be prescribed by regulation shall be paid to the Trust; and the Trust shall, in the case of land of which the Trust is the owner, pay the fee to the fund, and in the case of land of which any other person is the registered owner, pay the fee to that person.
[Para. (a) amended by s.3 (b) of the Act No. 18 of 1954]

If such land is proclaimed as a public digging or as a mine, or if any right to mine on such land is granted, such conditions shall be imposed as the Trustee may deem necessary or desirable for preserving the continued or future use by Blacks of the surface of such land.

For the purposes of this section minerals shall be deemed to include all metals and ores of metals, precious or base, precious stones, and all clays, stones, earths, coals, oils or other mineral substances of whatever nature which may be dug or extracted or separated from the ground.
[Sub-s. (1) amended by s. 3(a) of Act No. 18 of 1954.]

So much of the moneys received by the State in respect of licences to prospect or mine on any land situate in a scheduled Black area or in a released area or on any land wherever situated held by the Trust or a Black or in trust for a Black tribe or community as would be retained by the State if this Act had not been passed shall be paid by the State to the fund.
[Sub-s. (2) amended by s. 3(c) of Act No. 18 of 1954.]

Save as is otherwise provided in this section, the Trust shall in respect of mineral rights held by it be in the same position as any private holder of mineral rights.


Item 11 schudule II MPRDA
Consideration or royalty payable
11. (1) Notwithstanding the provisions of item 7(7) and 7(8), any existing consideration, contractual royalty or future consideration, including any compensation contemplated in section 46(3) of the Minerals Act, which accrued to any community immediately before this Act took effect, continues to accrue to such community,
(2) The community contemplated in subitem (1) must annually, and at such other time as required to do so by the Minister, furnish the Minister with such particulars regarding the usage and disbursement of the consideration or royalty as the Minister may require.
(3) If the consideration or royalties contemplated in subitem (1) accrued to a natural person, it may continue to accrue to the person subject to such terms and conditions as the Minister may determine, if
(a)	the discontinuation of such consideration or royalty will cause undue hardship to the person; or
(b)	the person uses such consideration or royalty for social upliftment.
(4) If it is determined that the consideration or royalties referred to in subitem (3) continues then the provision of subitem (2) apply to such a recipient.
(5) The recipients coutemplated in subitems (1) and (3) must within five years from the date on which this Act took effect inform the Minister of their need to continue to receive such consideration or royalties and the reasons therefor. and furnish the Minister with the prescribed information.
(6) Any person who or community which receives any consideration or royalty by virtue of this item must
(a)	keep prescribed records at an address in the Republic where they may be inspected by the Director-General; and
(b)	submit annual audited financial statements.
(7) The preservation contained in subitem (1) and continuation contemplated in subitem (4) when applied in respect of communities is subject to such terms and conditions as may be determined by the Minister which terms and conditions must, among others, include
(a)	the manner in which such royalty will be used for purposes of promoting rural, regional and local economic development and the social upliftment of a community;
(b)	proper financial control is in respect of such consideration or royalty;
(c)	a development plan, indicating the manner in which the consideration or royalty is being used and any projects sponsored therewith;
(d)	an undertaking that the consideration or royalty is being or will be used for the benefit of all the members of the community in question;
(e)	the right of the Minister to intervene, in the event that it is alleged that, the said consideration royalties is not being utilised for the purposes agreed to between, the Minister and the community concerned; and
(f) 	the establishment of a trust, section 21 Company, Agency or other structure to administer the funds, on whose Board of Directors or trustees or Executive Committee there is representation by members of the community affected.
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