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Introduction
1. The Hon Dudley MP’s Choice on Termination of Pregnancy Amendment Bill (hereinafter ‘the Bill’) seeks to amend the Choice of Termination of Pregnancy Act 92 of 1996 as amended by the Choice on Termination of Pregnancy Amendment Act 2008 (hereinafter ‘the Primary Act’).
2. It is our submission that:

a. The provisions of the Bill are inconsistent with the substance and purpose of the Primary Act; and

b. The provisions of the Bill are inconsistent with the broader constitutional goal of gender equality and the empowerment of South African women.

3. The substance and purpose of the Primary Act is to ensure that South African women have meaningful choice regarding reproduction and that this choice should include the safe termination of an unwanted pregnancy.
4. Apart from the focus of the Primary Act to ensure reproductive choice, there is a broader constitutional goal which the Primary Act serves. This goal is to ensure that equality between women and men is achieved by dismantling historic structures that prevent women controlling their autonomy, bodies and lives. 

5. For the reasons discussed below, the provisions of the Bill not only impede the purpose of the Primary Act but also are at odds with the constitutional framework of gender equality.

6. In particular, we address the following aspects of the Bill:

a. The requirement for facilities which provide termination of pregnancies to have access to ultrasound equipment (s3(1)(h)); 
b. The pre-procedure counselling requirements relating to pictures of the foetus and the content of the counselling (s3(1)(i)(i)-(v));
c. Issues raised in the explanatory memorandum.
Caveat
7. We do agree with and support the imperative that women’s health should be protected and the services provided to women should meet standards of effective and meaningful healthcare. This is in keeping with the Primary Act and we would welcome the government’s assistance to advance – and not impede – this right.
The requirement that service providers must have access to ultrasound equipment (s3(1)(h))
8. The ordinary termination of pregnancy procedure does not require the use of an ultrasound. Ultrasound equipment may be necessary in cases where the pregnancy is advanced but for the majority of terminations that fall within the ambit of the Primary Act, there can be no benefit or use of an ultrasound. This is confirmed by practitioners working in maternal health and the provision of termination procedures.
9. The requirement for facilities to have ultrasound machines would impose an unjustifiable and unsustainable financial burden on the organisations which provide terminations. Many of these organisations operate on donor money and are barely able to meet the needs of the many women who seek their services. Imposing this obligation on service providers would force many of them to shut down. This would reduce the number of clinics where women could access safe and legal termination which in turn would impede women’s access to safe termination. This would be at odds with the purpose and substance of the Primary Act. It is worth reiterating that women’s health professionals do not view the use of an ultrasound as necessary to the healthy and safe termination of a foetus.
10. The closure of clinics providing safe termination of pregnancy would have a detrimental impact on women’s healthcare in rural and impoverished areas of South Africa. Many termination clinics fund reproductive healthcare – and not only relating to termination – in areas where government services are absent. The closure of units would therefore undermine both the reproductive rights of women and also the ability of poor, disenfranchised women from accessing health care.

11. Finally, the reduction of clinics where women can seek safe termination of pregnancy would lead to a rise in unsafe abortions and maternal mortality. Facilities providing termination procedures spend a great deal of their time and resources preventing and intervening in cases of so-called ‘back street abortions’ or ‘botched abortions’. The non-professional administration of termination procedures is extremely dangerous. This is particularly acute where medication is used to terminate the pregnancy, rather than surgery. Termination by medication is possible until the 9th week, whereafter only surgery is a safe option. Non-professional service providers are unable safely to determine the most suitable form of termination, with dangerous consequences for the patient.
The pre-procedure counselling requirements relating to pictures of the foetus and the content of the counselling (s3(1)(i)(i)-(v)).

12. The Bill proposes the inclusion of electronic pictures, diagrams and photographs of the foetus in the counselling sessions. This proposal is made in the context of ensuring that women receive information to make their choices about termination in an informed and educated manner.
13. The use of photographs of the foetus is not about information but rather dissuasion.  The image of a foetus to a woman considering termination has no bearing on her health or choice and would serve only to dissuade her on grounds unrelated to her health or well-being. This would be at odds with the objective of the Primary Act which binds the state to provide reproductive health and safe conditions under which the right of choice and be exercised without fear or harm (see the Preamble to the Primary Act).
14. The Bill also requires the provision of counselling which warns about the alleged dangers of breast cancer, depression and future difficulties in conceiving and bearing children. 
a. There is no accepted evidence to prove a link between safe and informed termination and the conditions identified in the Bill;

b. The inverse is in fact true: it is more likely that a woman will experience ill-health of the type identified in the Bill if she is forced to carry an unwanted pregnancy to term;

c. The highest risk in termination of pregnancy occurs when the procedure is performed by non-authorised providers who are unable to secure the health and safety of the patient. By imposing obligations that would limit or impede access to termination providers, there will be an increase in the number of women turning to unlawful service providers. This is a battle that is fought regularly by authorised practitioners and the Bill would weaken their position. This too would be at odds both with the substance of the Primary Act and with the vision of the Constitution to foster a community based on equality and dignity and to break down barriers that prevent the goal of equality.
The Dangers of Delay of Termination
15. If the provisions in the Bill are adopted, it will become more time consuming to obtain a termination. This delay would not be in the interests of the patient’s health nor would it further the purpose of the Primary Act to augment women’s reproductive choices.

16. The impact of delaying procedures was discussed by the Inter-American Court in the case of Paulina del Carmen Ramirez Jacinto v Mexico (March 9, 2007, Report No. 21/07, Petition 161-02, Friendly Settlement). In this case a 14 year old rape victim was not able to obtain a termination of the unwanted pregnancy, as was her lawful right. A number of delaying tactics were undertaken to ensure that the complainant’s choice was delayed until it would no longer be safe to perform the termination. Although the matter was settled, the Inter-American Court of Human Rights did approve the terms of the settlement, including amendments to state laws to ensure prompt access to termination of pregnancy.
17. It is not only in foreign regions that this matter has arisen. In our own region, the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa (hereinafter ‘the African Union’s Protocol on Women’s Rights’) requires states parties to respect and protect reproductive health, including:

a. The right to decide whether to have children, the number of children and the spacing of children (Article 14(1)(b));

b. Access to medical abortion in specified circumstances (Article 14(2)(c)).
Importance of Counselling 
18. Health professional agree that counselling and education is central to the right to health. 
19. While the provisions of the Bill relating to counselling are onerous and contrary to the purpose and substance of the Act, we would support all government initiatives to enhance the capabilities of facilities to provide counselling on safe sex, the prevention of future impregnation and ensure that each patient is aware of her legal rights to refuse sex.
Matters arising in the explanatory memorandum
20. The explanatory memorandum refers to the modernisation of medicine whereby a foetus may be viable after a period of 20 weeks. This is a most rare phenomenon that occurs in the context of sophisticated private health care and is not a reality for the multitude of women in South Africa who rely on limited government health care or the provision of services by  non-governmental organisations;
21. The explanatory memorandum indicates that ‘major financial implications are not expected.’ A single ultrasound machine costs in the region of R50 000 - R60 000. Apart from this direct cost, the hidden cost of providing palliative care to women who endure unlawful terminations is currently a drain on the state’s resources and, for the reasons described above, such costs would only increase. 

 Conclusion
22. South Africa is one of three countries world-wide to see an increase in maternal mortality. Part of this rise is attributed to illegal termination proceedings. (SeeSaving Mothers 2005-2007, Fourth Report on Confidential Enquiries into Maternal Deaths in South Africa).

23. It is estimated that unsafe service providers have roughly 60-70% of the termination market. 
24. We would wholly welcome the government’s support of those practitioners who provide safe termination based on informed consent, taking into account factors that are reasonable and appropriate and in the interests of the broader goal of meaningful equality, real choice and the recognition that women can and should be free to choose when, if and how to give birth.

25. As the Bill stands, it is our view that it neither furthers the goals of the Primary Act, nor would such amendments sustain constitutional muster.
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