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Annexure “C” 
 
 Proposal Merits De-merits Comments by the 

National Treasury and 
possible amendments 
of the draft regulations 

1. 
(a) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(b) 
 
 
 
 
 
 
 
 
 
 

Amendment of the Act 
Both the PPPFA and the regulations 
need to be reviewed. The amendment 
of the PPPFA should be fast tracked 
through Parliament. (Nedlac is of the 
view that there must be a two pronged 
approach; firstly that the PPPFA must 
undergo a complete overhaul to 
accommodate all issues raised in the 
Framework for SA’s response to 
Global Economic Crisis with parti-cular 
emphasis on local procurement 
through a Bill that should be fast 
tracked and passed by Parliament in 
the first quarter of 2010 if not earlier. 
Secondly they view the revised draft 
Regulations as an interim measure 
whilst the proposed Bill is tabled 
before Parliament). 
A proposed increase of the 80/20 and 
90/10 preference point systems to 
70/30, 60/40 and 50/50 preference 
point systems. 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This may increase the 
participation of BEE 
enterprises in the public 
sector procurement system 
 

 
(i)The compilation of 
a  revised Act 
requires thorough 
research 
(ii) Fast tracking 
through Parliament 
will influence the 
legislative 
programme. 
 
 
 
 
 
 
 
 
 
This would result in 
42,86%, 66,66% and 
100% financial 
premiums 
respectively 
 
 
 
 
 
 

 
It was already agreed with the 
dti that the PPPFA will be 
repealed and that preferential 
procurement will be included in 
the new SCM Framework that 
will be issued as regulations in 
terms of the new PFMA. 
 
 
 
 
 
 
 
 
 
 
 
For the 2008/09 financial year, 
the national and provincial 
departments awarded 
contracts in excess of 
R 100 000 to the value of 
R 44,506billion. In rand value 
46% of the contracts were 
awarded to enterprises with 
more than 50% black 
ownership. The premium paid 
to implement preferential 
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(c) 

 
 
 
 
 
 
 
 
 
 
 
 
“Set-asides” are proposed / requested. 
 

 
 
 
 
 
 
 
 
 
 
 
 
The Office of the 
Chief State Law 
Advisor advised that 
“set-asides” are 
unconstitutional. 

procurement was 
R679,9million, or 1,53% (A 
contributing factor for the low 
premium is bid prices 
submitted by black enterprises 
which were the lowest. If the 
contracts are in such cases 
awarded to the lowest bidder, 
no premium is paid.) The draft 
regulations provide for the 
increase of the threshold from 
R 500 000 to R1,0m. 

2. 
(a) 
 
 
 
(b) 
 
 
 
 
(c) 
 
 
 
 
(c) 
 
 
 
 

Local content: 
Promotion of local manufactured 
products and services as oppose to 
local suppliers who source imported 
goods 
For specific industries identified by the 
dti there should be a mandatory 
awarding of a specific minimum % of 
contracts to local manufacturers / 
contents 
Where a contractor qualified on the 
basis of his local status, 
subcontracting of any part of the 
contract to a foreign producer or 
supplier must be prohibited 
Where there is existing capacity, only 
suppliers providing locally produced 
goods and services will be considered 
If an import company scores the 
highest points, the next highest scoring 

 
(i)These proposals will 
support the implementation 
of Industrial Policy 
Development Plans. 
Measures to implement 
these proposals can be 
captured in either the 
regulations or (preferably) 
the conditions of contract. 
(ii) It may serve as an 
incentive to foreign 
suppliers to support local 
manufacturing of their own 
products. 
(iii) The concept will 
enhance the retaining of 
jobs and the creation of 
new job-opportunities 
 

 
(i) There may be 
objections from 
international suppliers. 

(ii)Implementation will 
require careful auditing 
of the preferred 
bidders 

(iii) Prescribing of such 
conditions / regulations 
might be 
unconstitutional. 

 
The proposals are supported.  
Paragraph 9(1) of the draft 
regulations has been amended 
to empower the dti to 
designate specific commodities 
where the tenders for such 
commodities should prescribe 
that only locally manufactured 
products will be considered, or 
that only local manufactured 
products with a prescribed 
minimum threshold for local 
content will be considered.   
 
See comment above 
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(d) 
 
 
 
 
(e) 
 
  

domestic supplier must be allowed to 
lower its price to such an extent that it 
will achieve the highest points 
 
 
Preferential procurement should be 
used as an effective instrument to 
promote local investment (boost local 
content-production) and job creation. 
 
Where there is existing capacity, only 
suppliers providing locally produced 
goods and services will be considered    
 

 
 
 
 
 
Stimulation of local 
economies will support the 
establishment of job 
opportunities 

. 

 
 
 
 
 
See comment above 
 
 
 
 
See comment above 

3. 
(a) 
 
 
 
 
(b) 
 
 
 
 
(c) 

Countering corruption 
The procurement framework must 
entail adequate measures to monitor, 
counter and penalize corruption and 
wastage, value for money and safety 
of products 
In specific designated sectors or 
industries preferential points may be 
permitted for substantial value-adding 
as opposed to processes that are 
aimed at “import fronting”; and 
A procurement Ombudsman should be 
established. 
 

 
This will enhance the 
concept of value for money 
 
 
 
 
 
 
 
 
There is an urgent need for 
the establishment of a 
judicial mechanism that will 
ensure swift action against 
persons involved in 
fraudulent and corrupt 
activities regarding SCM. 
Swift prosecution will 
enhance the countering of 
corruption. 

 
The monitoring 
function of the SCM 
processes as well as 
the training and 
capability of SCM 
practitioners must be 
enhanced.  

 
Implementation of these 
proposals will require the 
centralization of various bids 
from the relevant departments 
to the relevant treasuries 
 
 
 
 
 
The appointment of an SCM 
tribunal as soon as possible is 
regarded as a major factor to 
expedite the prosecution of 
persons involved in corrupt and 
fraudulent actions.  There are 
examples of judicial 
procedures for prosecution that 
took two to seven years. 

4. 
 

Adherence to labour legislation and 
transfer of skills 
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(a) The preferential procurement system 
should ensure adherence to labour 
legislation, among others the Basic 
Conditions of Employment Act and the 
Skills Development Act, Employment 
Equity Act; 
 

This will also support the 
actions to counter 
corruption, more 
specifically fronting 

The Department of 
Labour must 
establish mechanism 
and capacity to 
monitor adherence to 
labour legislation and 
to issue certificates to 
bidders that they 
adhere to the 
required prescripts 

It cannot be expected from 
SCM practitioners to verify 
adherence to the Department 
of Labour’s prescripts. The 
department of Labour should 
issue certificates to employers 
indicating adherence to 
legislative measures.   

5. 
 
 
(a) 

BBBEE Codes of Good Practice is to 
the detriment of emerging black 
enterprises 
The Codes of Good Practice prescribe 
that both black and white enterprises 
with annual turnovers of less than 
R5,0million, are both regarded as level 
4 contributors. Therefore the black 
enterprises do not enjoy any 
preferences or advantages over their 
white counterparts. 

  
 
 
The comment reflects 
the reality. 

 
 
 
An amendment of the Codes of 
Good Practice is required 

6. 
 
(a) 

Insufficient number of accredited BEE 
verification agencies 
There are insufficient accredited 
verification agencies (VAs) to meet the 
demands of verification needs. 

  
 
There is insufficient 
control on verification 
agencies which leads 
to corruption  

 
 
Currently there are only 30 
accredited verification 
agencies. In some provinces 
there are no accredited 
verification agencies. SARS 
informed during November 
2008 that there are 82 076 
enterprises with an annual 
turnover in excess of 
R5,0million. The dti concurred 
that also auditors and other 
regulatory bodies should be 
empowered to issue BBBEE 
rating certificates. Paragraph 



 5

10 of the draft regulations has 
been amended to read that the 
submission of such certificates 
must comply with the 
requirements and guidelines 
issued by the National 
Treasury. 

7. 
 
(a) 

Utilization of various charter 
scorecards 
Reference should not be made only to 
the “generic” scorecard contained in 
the Codes of Good Practice, but also 
to the scorecards for the various kinds 
of enterprises and approved charters 
as contemplated in the Codes of Good 
Practice 

 
 
This will serve as an 
incentive to contribute to 
BEE within the various 
industries  

  
 
The proposal is supported 

8. 
(a)   

Sale and letting of unmovable assets 
The sale and letting of immovable 
assets must be excluded due to 
practical and legal pitfalls.  Section 217 
of the Constitution relates only to the 
procurement of goods and services, 
and not to the sale thereof; 
 

 
Acceptance of this 
proposal may reduce 
possible litigation. 
Measures can be 
instructed through the 
provisions of the PFMA to 
regulate the sale and 
letting of immovable 
assets. 

  
The proposal is supported. The 
relevant paragraphs have been 
deleted in the compilation of 
the amended draft regulations. 

9. 
(a) 
     

 
Where there is existing capacity, only 
suppliers providing locally produced 
goods and services will be considered; 
 

 
 

  
See comments under 2 above 

10. 
 
(a)   

Applicability to all organs of state, 
including all public entities 
The inclusion of public entities is 
welcomed by the private sector and 
the IDC, but objected by some public 
entities and the State Owned 

This will enhance 
uniformity in the SCM 
processes 

 The applicability to all organs 
of state is supported in order to 
promote uniformity. 
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Enterprises Procurement Forum 
 

11. 
 
(a) 

National Industrial Participation 
programme (NIPP) 
The regulations should state that all 
organs of state are subject to the 
NIPP. 
 

 
 
This may enhance 
investment by foreigners in 
our country 

 
 
This may result in 
higher costs for the 
end users. 

 
 
It was agreed with the dti that 
this should not be regulated by 
means of the preferential 
procurement regulations. 

 
 

Jan2174(c) 


