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BILL

To amend the Choice on Termination of Pregnancy Act 92 of 1996, as amended by the Choice on Termination of Pregnancy Amendment Act 2008, so as to ensure a woman or child is able to make a fully informed choice regarding the termination of her pregnancy.

BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:-

Amendment of section 3 of Act 92 of 1996 

The following section is hereby substituted for section 3 of the principal Act:

“Place where termination of pregnancy may take place

3(1) Termination of a pregnancy may take place only at a facility which—

(a)  Gives access to medical and nursing staff 

(b)  gives access to an operating theatre;

(c)  has appropriate surgical equipment;

(d)  supplies drugs for intravenous and intramuscular injection;

(e) has emergency resuscitation equipment and access to an emergency referral centre or facility;

(f) gives access to appropriate transport should the need arise for emergency transfer;

(g) has facilities and equipment for clinical observation and access to in-patient facilities;

(h) has access to ultrasound equipment which must be used (i)  accurately to determine  the gestation period prior to TOP and, (ii) to provide relevant information as to the state of the development of the unborn child thereby assisting the mother to make an informed choice.

(i)   gives access to counselling which:

     (i) must comply with Regulation 7 of the Regulations made under the principal Act

     (ii) provides full opportunity for discussion and questions;

     (iii) provides sufficient information, including electronic pictures, or diagrams and 
     photographs, to enable the woman or child to understand the development of the
     unborn child;

     (iv) includes discussion of the extent of the risks involved in continuing the pregnancy 
     as set against the risks involved in terminating the pregnancy including breast cancer,
     depression and future difficulties in conceiving and bearing children and

     (v) available alternatives to abortion including adoption and state and other support 
     available to the mother;

(j) has appropriate infection control measures;

(k) gives access to safe waste disposal infrastructure; 

(l) has telephonic means of communication; and

(m) has been approved by the Member of the Executive Council by notice in the Gazette.
Short title

     6.  This Act is called the Choice on Termination of Pregnancy Amendment Act, 2010

MEMORANDUM ON THE OBJECTS OF THE CHOICE ON TERMINATION OF PREGNANCY AMENDMENT BILL, 2010

1.  BACKGROUND

1.1 Section 4 of the Choice on Termination of Pregnancy Act 92 (hereinafter called ‘the Principal Act’) has caused medical practitioners and health workers a great deal of confusion particularly in the light of Regulation 7 of the Regulations made under the Principal Act.  This problem was not dealt with in the Choice on Termination of Pregnancy Amendment Act 2008 (hereinafter called ‘the Amendment Act’).

1.2 Genuine informed consent of the pregnant woman or child which section 5 of the Principle Act makes a prerequisite to every termination is seldom obtained, as insufficient information is made available to the mother.
1.3 Modern medical science has made enormous strides forward since the Principal Act was passed and that it is now accepted that the unborn child is viable at 20 weeks gestation, and that congenital deformities can more readily be corrected by surgery before or after birth.

1.4 Ultra-sound equipment is now readily available to determine accurately the period of gestation, and to provide images of the child in the womb to assist the mother to make an informed choice.

2. OBJECTS OF THE BILL

The Objects of the Bill are –

(a) To ensure the latest technology is available to assess the gestation period accurately, and more important, to provide the mother with electronic visuals of her unborn child before she makes her choice.

(b)  To ensure that the Regulations relating to counseling made under the Principal Act are complied with so that the mother has all the information she requires to make a fully informed decision and to give her genuine informed consent.

(c) To ensure the State  and private health care operators are protected from legal action for damages alleging failure to obtain informed consent as a result of inadequate counseling. In a suit currently before the Western Cape High Court (Zeenat Pillay vs Marie Stopes Clinic) the Plaintiff alleges that she was not provided with the counseling necessary to give her informed consent, and that she was not informed of the stage of development of her unborn child.

4. FINANCIAL IMPLICATIONS FOR THE STATE

Major financial implications are not expected.  Costs involved should be covered by the general budget allocation however a cost analysis is recommended. 

5. PARLIAMENTARY PROCEDURE

The opinion is held that the bill must be dealt with in accordance with the procedure prescribed by section 76(1) or (2) of the Constitution since it falls within a functional area listed in Schedule 4 to the Constitution namely “Health Services”.

