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3.

1 INTRODUCTION

1.1 BACKGROUND TO THE TRANSACTION

ASA Metals is a joint venture company which was established in 1997 by EAMI and LimDev both of which are the parastatals of the government of the People’s Republic of China and the Republic of South Africa (i.e. Limpopo Provincial Government) respectively. The current shareholding of ASA Metals is as follows:
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ASA Metals operates two ferrochrome smelters situated at Mooihoek 255 KT, Ga-Maroga, Burgersfort. The first smelter was commissioned in 1999, whilst the second one was commissioned in December 2003. Very recently an expansion was completed which added two additional furnaces as well as a pelletizing and sintering plant. Furthermore, ASA Metals is the sole shareholder of DCM. DCM is a chromite ore company which was established in 1978 and is also situated at Mooihoek 255 KT, Ga-Maroga, Burgersfort. The chromite ore mined by DCM is sold mainly to ASA Metals for the production of ferrochrome and the rest of the chromite ore is sold to international markets.

4.
As part of its community empowerment and development initiative with the Ga-Maroga community, ASA Metals owns 40% equity in a joint venture company known as Golden Dividend. The main business of Golden Dividend is to process the slag (waste from the smelter) in order to recover ferrochrome metals. The purchase of the recovered ferrochrome is guaranteed by ASA Metals.

As part of its socio economic development and black economic empowerment, LimDev decided to dispose a 30% shareholding in ASA Metals in order to enable the Company to comply with the provisions of the MPRDA and the Mining Charter. The proposed shareholding structure after the conclusion of the Proposed Transaction shall comprise of the following:

· 25% equity interest in ASA Metals to BEE Partners; 
· 5% equity interest in ASA Metals to Ga-Maroga Community, to give effect to its broad based socio-economic ownership strategy;
· 10% shareholding by LimDev in ASA Metals; and
· 60% shareholding by EAMI in ASA Metals.
1.2 THE RATIONALE OF THE PROPOSED BEE TRANSACTION

LimDev is a local economic development corporation of the provincial government of Limpopo established in terms of section 2 of the NPDC Act. In terms of the NPDC Act, the objective of LimDev shall be to encourage, plan, finance, co-ordinate, promote and carry out the development of the Limpopo Province and its population, either directly or indirectly, amongst others in mining and other business undertakings. 

As part of its mandate, LimDev acquired a 40% shareholding in ASA Metals in 1999 and has decided to dispose 30% of its shareholding in the company in order to enable ASA Metals to comply with the provisions of inter alia: 

· MPRDA;
· BEE Act;
· the Mining Charter; and
· the Codes.








         5.
The policy objectives of the MPRDA and the Mining Charter is to expand opportunities for HDSA to enter the mining and minerals industry or benefit from the exploitation of the nations minerals resources and to achieve broad based socio-economic empowerment which refers to a social or economic strategy, plan, principle, approach or act which is aimed at the imperative of redressing historical and social inequalities as stated in the Constitution of SA. 

Furthermore the MPRDA and the Mining Charter provides that the transfer of ownership in the mining industry must take place in a transparent manner and for a fair market value. Ownership and participation by the HDSA is divided into active or passive involvement. 

In order to increase participation and ownership by the HDSA’s in the mining industry, mining companies agreed:

· to achieve 26% HDSA ownership of the mining industry assets in 10 years by each mining company; and
· that where a company has achieved HDSA participation in excess of any set target in a particular operation than such excess may be utilized to offset any shortfall in its other operations.
The Mineral and Petroleum Resources Development Act, 28 of 2002 (“the MPRD Act”) came into operation on 1 May 2004.

One of the fundamental principles and purposes of the MPRD Act is set out in section 2(d) which provides as follows:

“(d) substantially and meaningfully expand opportunities for historically disadvantaged persons, including women, to enter the mineral and petroleum industries and to benefit from the exploitation of the nation’s mineral and petroleum resources;”

6.

Section 100 (2) (a) of the MPRDA further provides that:
“to ensure the attainment of Government’s objectives of redressing historical, social and economic inequalities as stated in the constitution, the Minister  must within six months from the date on which this Act takes effect develop a broad based socio economic empowerment Charter that will set the framework targets and time and time table for effecting the entry of historical disadvantaged South Africans into the mining industry, and allow such South Africans to benefit from the exploitation of mining and minerals resources”    

The said Charter was duly developed by the Minister. Amongst others the Charter obliges mining companies / institutions to be 15%, and 26% BEE/HDSA by 2009 and 2014, respectively.

In terms of the MPRD Act mining companies/ institutions were obliged to lodge their old order mining right for the conversion into new order mining right within a period of five (5) years from the date on which the MPRDA came into operation (i.e. May 2004) – thus the said applications had to be lodged on or before 30 April 2009.

Dilokong Chrome Mine (Pty) Ltd (“Dilokong”) lodged its application for a conversion on 28 April 2009. As proof that it will give effect to the objects of section 2 (d) of MRPDA it submitted letter by LimDev detailing progress made with regard to the disposal of 30% of its shareholding in ASA Metals (Pty) Ltd (“ASA”) to ensure compliance by Dilokong with the Mining Charter- failure to comply with the BEE/HDSA requirements as required by the Mining Charter leads to the refusal of the conversion application by the Minister. It is for this reason that the application for conversion that BEE/HDSA in Dilokong will be achieved through the disposal by LimDev of 30% of its shareholding in ASA - the rationale behind this being to ensure that the prospective BEE partner participates in the whole value chain of the group (i.e. mining and beneficiation).
7.
Due to circumstances beyond LimDev’s control, the BEE transaction has not been finalized as of today, with the result that Dilokong’s application for conversion is at risk. There is a likelihood that if the Minister were to be in a position to take a decision today regarding Dilokong’s application for a conversion from he old order mining right into a new order mining right, she would probably be entitled to refuse the application for lack of compliance with the Mining Charter in respect of BEE. This would obviously mean the death of ASA and Dilokong with consequences that are too ghastly to contemplate.
The delay is also putting the execution of Dilokong’s Prospecting Right in respect of Driekop 253 KT at risk too. Particulars thereof are as follows:

Dilokong Chrome Mine (Pty) Ltd (“Dilokong”), which is a wholly owned subsidiary of ASA Metals (Pty) Ltd (“ASA”), lodged an application for Prospecting Right (“PR”) for chrome in respect of the above farm with the Department of Minerals Regulation (“DMR”), formerly known as Department of Minerals and Energy late in 2006.

The application referred to in 7.1 above was accepted by DMR on the 6 December 2006, subject to, amongst other things, Dilokong giving effect to the object referred to in section 2 (d) of the Mineral and Petroleum Resources Development Act, 28 of 2002 (“MPRDA”). This condition was imposed in line with the discretion given to the Minister of DMR in terms of section 17 (4) of the MPRDA.

The provisions of section 2 (d) are quoted in 2 above. For ease of reference section 17 (4) provides as follows:

“17
Granting and duration of prospecting right –

(4)
The Minister may, having regard to the type of mineral concerned and the extent of the proposed prospecting project, request the applicant to give effect to the object referred to in section 2 (d)”. 

As proof that Dilokong will give effect to the object referred to in section 2 (d) of the MPRDA, DMR requested Dilokong to submit, by no later than 4 February 2007, the following documents:

· duly signed shareholders agreements;

· share certificates and shareholders’ register;

8.
· articles and memorandum of association of the company;

· details relating to funding (all relevant agreements); and

· any other agreement or documents relating to the agreement.

In response to, amongst others, the condition referred to above, a letter was addressed to DMR requesting a waiver of the said condition as ASA had already embarked on an initiative to bring on board a BEE consortium at ASA level. A shareholders agreement signed between LimDev and EAMI showing how BEE will be achieved was also submitted to DMR.

DMR never responded to our request referred to above. As a result we accepted that they have waived the said condition.

On 18 July 2007 DMR (through the Deputy Director General: Mineral Regulation) addressed letter to Dilokong, in which letter Dilokong was advised that its application for a PR over the above farm was approved. We must immediately point out that the said DMR letter did not have any condition relating to section 2 (d) (i.e. BEE requirement). This again was a clear indication that the Minister had waived the condition referred to in 7.2 above.

The DMR letter referred to above indicated that arrangements should be made with the DMR regional office – Polokwane to have the PR executed. Dilokong as a result contacted DMR Polokwane office to arrange for the date of the execution of the PR. Ultimately it was agreed that the PR would be executed on the 14 November 2007 at DMR offices – Polokwane.

On 14 November 2007 Dilokong arrived at DMR office in Polokwane at the agreed time to execute the PR. To Dilokong’s surprise, DMR’s Regional Manager indicated to our Managing Director that the PR would only be executed only if ASA had a BEE partner. Dilokong’s Managing Director tried to explain the BEE initiative by ASA. The Regional Manager then promised to consult his supervisors and to come back to Dilokong thereafter.

On the 13 March 2008 our ASA Officials spoke to the Regional Manager telephonically to ascertain the stance of his supervisors. The Regional Manager informed ASA Officials that all they needed was a BEE partner before the execution of the PR.

9.
In the spirit of co-operation it was decided that Dilokong would not challenge the decision of the Regional Manager – Dilokong would wait for the BEE transaction to be finalised and thereafter approach DMR for execution. It was felt that ASA was also part of government as LimDev is a substantial shareholder of ASA.

On 7 October 2008 ASA Officials had a meeting with one of the DMR Directors, to again plead the Dilokong case – the rationale being that the BEE transaction was, due to some unforeseen circumstances, taking longer than anticipated. It was again made clear that without a BEE partner there would be no execution.

On 4 November 2008 ASA Officials had a meeting with the new Regional Manager to again plead the Dilokong case. It was again made clear that without a BEE partner the PR will not be executed. 

The delay to have the PR executed is now placing the PR at risk – a company called Mawetse (SA) Mining Corporation (Pty) Ltd has instituted a legal challenge for the court to declare, inter alia, that Dilokong was not granted the right to become a holder of the PR or that Dilokong has abandoned its right to become a holder of the PR.

2 TRANSACTION STRUCTURE 

2.1 THE PROPOSED BEE TRANSACTION

Anticipated Transaction and Structure after the transaction.
The Proposed Transaction shall comprise the following:
· the sale of 25% equity interest in ASA Metals to a BEE  partners; and

· the sale of 5% equity interest in ASA Metals to Ga-Maroga Community to give effect to its broad based socio-economic ownership strategy.
10.
It is envisaged that a Newco shall be established by LimDev, the BEE Partners and Ga-Maroga Community who collectively shall hold 40% of the total issued share capital of ASA Metals.  In order to comply with the applicable mining legislation as set out above, Newco’s shareholding shall be divided in the following manner:

· 75% of the issued ordinary share capital of Newco shall be acquired by the BEE Partner comprising of various BEE groups based in Limpopo Province. Such groups may comprise of HDSA individuals, corporate entities, women, youth organisations, people with disabilities and community organizations; and

· 25% of the issue ordinary share capital of Newco shall be acquired by LimDev. The principal objectives are to ensure active and meaningful broad-based participation in ASA Metals and to establish long term relationship with the parties who share LimDev and ASA Metals’ vision.  

The diagram below depicts the proposed shareholding in ASA Metals after the conclusion of the Proposed Transaction.
11.
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3 BIDDING PROCESS

3.1 BID SPECIFICATION 
The Bid Specification Committee together with the Transaction Advisors adopted a bidding process in relation to the proposed transaction and developed amongst others a Pre-Qualification Information Memorandum which sets out the criteria upon which interested bidders will be evaluated and shortlisted.

12.
An Information Memorandum was then prepared in order to enable the bidders to obtain an understanding of the business and to help them to submit binding offers.

Furthermore, the Information Memorandum included a criterion upon which interested Bidders shall be adjudicated in order to ensure the successful implementation of the Proposed Transaction. Set out herein below is the criteria used by LimDev Bid Evaluation and Adjudication Committee to determine the level of compliance with the criteria by interested Bidders.
· The Offering Price;
· Funding Capacity (Submission of Letters of Intent from the Banks);
· Value Add Propositions and Fit to ASA Metals;
· Ownership Composition by:
· Black Women;
· Black Youth; and
· People living with Disabilities.
· Locality (Limpopo based Consortiums and/ or Entities).
A scoring model was also developed which was used to score every bidder based on the above criteria. The Committee established and confirmed that 90/10 points scoring model shall be used and then merged the initial criteria used for short listing with the point scoring system of 90/10 i.e.

90%

Bank Letter of Intent 

20%

= 
20 points

Value Add Factors

10%

=
10 points

Price



60%

=
70 points

10%

Women 


(15% min)
=
3 points

Disabled


(15% min)
=
1 points

Youth



(15% min)
=
3 points

Locality





3 points
13.
3.2  EVALUATION & ADJUDICATION
The Evaluation & Adjudication Committee took over from the Specification Committee and issued an invitation for the Expression of Interest (EOI) to all interested bidders to register their interest. To that effect eighty (80) interested bidders registered their interest and purchased the Pre-Qualification Information Memorandum.
The Transaction Advisors thereafter undertook a comprehensive review of the various bidding documents received from interested bidders in order to identify the level of compliance with the requirements of the Pre-Qualification Information Memorandum and to assist the Evaluation Committee in the evaluation of bidders based on the criteria set out in the Pre-Qualification Information Memorandum.

After a careful consideration of all bidding documents submitted by the bidders, the LimDev Bid Evaluation Committee took a decision to allow all bidders into the second stage of the bidding process in order to ensure that the process was inclusive as it could be.

As a result every bidder was invited into a compulsory briefing session wherein all the details of the second bidding phase were outlined and including the requirement to purchase an Information Memorandum at a cost. 

There were forty-three (43) bidders who purchased the Information Memorandum and undertook a Due Diligence Investigation into the affairs of ASA Metals, however only thirty six (36) submitted their binding offers. Once the Transaction Advisors had finished the review of the bidding documents, only shortlisted bidders who were within the approved price range were invited for presentation.
14.
The Bid Evaluation and Adjudication Committee and the Transaction Advisors took some time to consider and familiarise themselves with the details of each bid and to establish whether and to what extent the composition or each consortium met the approved criteria.
The Committee met on 3 November 2009 during which the shortlisted bidders were evaluated in depth in terms of the criteria. The shortlisted bidders were then scored by each Committee member individually, after which the scores for each consortium were added together and the average score for each consortium was calculated.
On 2 December 2009, all the above bidders were invited to make a formal presentation to the LimDev Bid Evaluation and Adjudication Committee on some of the issues and more specifically on their BEE credentials, the proposed funding mechanism and value add propositions to LimDev.
After the presentation, the Bid Adjudication Committee scored the bidders and the previous scores were averaged to get to the final score.
The final shortlisted bidders were presented and were then recommended to the LimDev Board for approval as preferred bidders.

4 APPROVALS 
All the required approvals for the successful conclusion of the transaction were obtained and this includes approvals from the LimDev Board and also approvals as required in terms of the Public Finance Management Act in so far as it relates to approval from the shareholder being a member of the executive upon which this entity falls.
As with approvals for the establishment and participation in NEWCO, discussion are under way with the National Treasury and this will be advised in due course. There were no approvals to be obtained from the Department of Mineral Regulations as far as the transaction is concerned.
15.
5 CONCLUSION
The preferred bidders were selected on the basis that they meet the entire required criterion as set out in the Information Memorandum i.e. being funding capacity, Limpopo based consortiums and business ownership and management in the hands of people from historically disadvantaged background and value add proposition to ASA Metals.
ATTACHMENTS:

4.1 Request for permission to dispose 30% Shareholding from MEC
4.2 Letter informing Provincial Treasury about the Sale;
4.3 Approval from the MEC LEDET;
4.4 Letter from the Minister: Department of Mineral Resources;
4.5 Request for a Meeting with the Minister: Department of Mineral Resources;
4.6 Request for guidance from the MEC;
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