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Introduction
1. The Portfolio Committee has called for the public to submit written submissions on the above draft amendment bill to the Social Assistance Act 13 of 2004 (the SAA) by or before 16 April 2010.  The written submissions are to be followed by oral hearings on 20 and 21 April 2010.

2. Studies in Poverty and Inequality Institute (SPII) welcomes this opportunity to make both a written and an oral submission in accordance with the Constitutional provisions that promote public participation in policy and law making.

3. SPII is part of a Civil Society Collective on Social Security. This submission is however made in its own name, although it has been endorsed by the National Welfare Forum..
4. There are two sections to this submission; the first one deals with the amendment to the definition of disability, and the second to the proposed amendment to Section 18 of the Social Assistance Act.

Submission on the Definition of “Disability”

It is clear that the amendment to the definition is aimed principally at clarifying that people with chronic illness will no longer be eligible to receive a disability grant.  In this submission we draw the correlation between poverty and chronic illness specifically.  We also submit that social assistance is necessary for poverty alleviation and for economic growth.  We submit that to proceed will be unconstitutional in the absence of having ALREADY introduced an alternative and at least equal (if not better) protection for people who will now be rendered ineligible, and we recommend that this design be done in conjunction with affected stakeholders urgently.

Reasons for this Submission

Context
5. Any discussion of social assistance must be seen in the particular context of South Africa.  Of about 48 million people living in South Africa, levels of poverty are estimated to range between 50% to over 80% 
.  According to the Labour Force Survey in July 2009
 (before the full impact of the financial crisis), whilst over 13million working age people were employed, over 4 million were counted as unemployed, and yet another 12 million people of working age were not in employment for a variety of reasons, including that they had given up looking for work.

6. Unemployment is a prime driver of poverty in South Africa.  Inequality is however driven more by the great disparity in wages earned in South Africa than by unemployment.

7. The Department of Social Development is viewed as the lead government department on poverty alleviation
.  The department oversees both social services and social assistance (cash grants).

8. The current cash grants that are available include:

a. The Old Age Grant

b. The Child Support Grant

c. The Disability Grant

d. The Foster Care Grant

e. The Care Dependency Grant

f. Grant- in – Aid.

9. Social security is a socio-economic right guaranteed in the Constitution of South Africa
.  The Constitution further specifically guarantees the right to social assistance for those who cannot provide for themselves.

10. Social assistance is a term used in social policy that refers to cash grants funded by the fiscus/ tax revenue
.  As such, if the tax that funds them is progressive, as is the case with South African Income Tax, social assistance can assist in alleviating inequality in any given society as it directs income from those that have it to those that do not.

11. By 2010, over 13 million people received some type of cash grant, complying therefore with a means test as well as the other eligibility criteria.  Many people express concern that this is not sustainable going forward, but others argue that enhanced social protection is necessary to ensure greater economic growth.  This is a debate (see below) that still needs to be had in South Africa.
Social Protection is necessary for Economic Growth and Poverty Reduction

12. The issue of sustainability cuts both ways and in fact we must also ask how we can achieve adequate economic growth in the absence of social protection.

13. According to a recent OECD Report, 

“Social protection directly reduces poverty through improved health outcomes, increased school attendance, hunger reduction and livelihoods promotion. It helps reduce gender disparities in human development outcomes. It can provide essential support to vulnerable members of society who are unable to work. 

Social protection makes growth more pro-poor by enabling household investment in productive activities and human capital, raising productivity and incomes. It helps poor women and men to manage the trade-offs between meeting immediate needs and securing future livelihoods. Social protection helps poor and vulnerable households to safeguard their assets and adopt effective coping strategies to meet challenges arising from man-made and natural disasters, economic crises and climate change. This allows households to invest in more productive but often riskier livelihood strategies.

By strengthening the employability of poor women and men and enabling them to seek and obtain better and more remunerative work, social protection promotes their participation in the labour force. Social protection thus builds self reliance, not dependency. 

Social protection reinforces the social contract that can help legitimise and strengthen the state, which is particularly important in fragile contexts.”
14. The report further concludes that poverty can only be alleviated through economic growth and social protection which functions to redirect inequitable allocations of resources within a county.

How are Disability Grants used and who receives them?

15. According to the report of a study commissioned in 2006
, 82% of recipients of Disability Grants indicated that the main item that they bought was food.  Food was the largest expenditure item, followed by payment for basic services.   75% of recipients said that the Disability Grant helped them in turn care for other ill members of the household
.  98% of beneficiaries indicated that they had not received any food parcels or support from the government in the 12 months before the study, indicating that social grants reach far more people than other poverty alleviation initiatives, but also indicating that the state does not use the DG as a way of accessing vulnerable people with other forms of support.

By far the largest demographic group who receive DGs are black African people (75.4%), and 54.3% of recipients are women.  On average, few have completed secondary education, and almost a third have had no formal education.
Chronic Illness and Poverty

16. Chronic illness especially amongst mothers and children affects a significant proportion of poor families
.  Women in their role as caregivers are disproportionately prejudiced by having to care for chronically ill children, a cost that should be borne by the wider society.  Instead, chronic illness often deepens poverty traps, and poor families are less able to move out of poverty as all their time and resources are aimed at addressing the additional costs attendant on the chronic illness.  These costs include transport to and from medical care (for both the child and the caregiver in the case of childhood chronic illness), medicine, better food and lost income as a result of days off work due to the chronic illness.

17. The absence of appropriate interventions can in fact negatively impact on the health of a person throughout their entire life
, and clearly ill health deepens poverty as set out above.

18. If you have a severe chronic illness, the chances of even entering employment is perhaps 0.1%.  As it is we in SA have a high unemployment rate, thus the chances of those with chronic illnesses are nil.

19. Who is going to stipulate that a person “just has a chronic disease and not a disability”?  “Chronic heart failure” disables the person.  Severe “Emphysema” makes it impossible for the person to work.

20. The Constitution gives everyone the abstract right to social security and social assistance,   and the Social Assistance Act of 1992 and 2004 and various regulations provide the details. The Social Assistance Act of 1992 defines a disabled person [preferred terminology is “person with a disability] as: “… any person who has attained the prescribed age and is, owing to his or her physical or mental disability, unfit to obtain by virtue of any service, employment or profession the means needed to enable him or her to provide for his or her maintenance”.
21. Article 30 – ‘Adequate Standard of Living and Social Protection’ of the UN Convention on the Rights of Persons with Disabilities should also be taken into consideration. International human rights law not only recognizes the right to life, it also recognizes that there are certain conditions that must be in place for people to fully enjoy that and other rights, as well as to fully develop as individuals and lead lives of dignity.  It is these conditions of living that fall within the scope of the right to an adequate standard of living and social protection.  Specifically, the right addresses issues such as access to:

· Adequate food

· Adequate clothing

· Adequate housing

· Clean water

· Continuous improvement of living conditions

22. Enjoyment of the right to an adequate standard of living and social protection is of critical importance to people with disabilities and their enjoyment of all other human rights.  For example, it is exceedingly difficult for any person to fully exercise or enjoy their rights to work, health, education or political participation if they are not already enjoying the fundamental human right to be free from hunger.  

23. Unfortunately, people with disabilities face numerous barriers to their enjoyment of the right to an adequate standard of living and social protection, including but not limited to:

· Lack of access – physical, information and communication barriers can prevent people with disabilities from accessing adequate living conditions.  
· Education barriers – discrimination against people with disabilities in educational settings can limit the qualifications that people with disabilities have the opportunity to obtain.  

· Discrimination in retirement and other social programs – people with disabilities are often explicitly excluded from social protection and poverty reduction programs on the basis of disability.  Where social protection program benefits rely solely upon contributions from employment during the lifetime of a person, this can disadvantage people with disabilities who, for example, have not had the opportunity to work because of disability-based discrimination and/or lack of work-related disability accommodations.

24. In extreme but all too common situations, these and other barriers can force people with disabilities and their families into poverty.  It is worth noting that global estimates place at least 80% of the global population of people with disabilities in the developing world, with many living on less than $1 a day.

How does the CRPD address the right to an adequate standard of living and social protection?

25. Article 28 of the CRPD obligates States Parties to recognize the right of people with disabilities to “an adequate standard of living for themselves and their families, including adequate food, clothing and housing, and to the continuous improvement of living conditions.”  States Parties must take measures to protect and promote the realization of this right without discrimination on the basis of disability.

26. Issues of social protection are also addressed in Article 28, including the need to enjoy that right without discrimination on the basis of disability.  Article 28 provides examples of some of the measures that States Parties should undertake, including but not limited to:

· Ensuring equal access to clean water services

· Ensuring access to social protection programmes and poverty reduction programmes, including in particular women and girls with disabilities, and older persons with disabilities

· Ensuring access to public housing programmes

· Ensuring equal access to retirement benefits and programmes

27. Taking the SA Constitution, the UN Convention [above] into consideration and using the assumption that chronic disease leads to disability, then it is the States responsibility to provide appropriate living conditions to ensure that all citizens live with dignity and respect.
28. South Africa signed the Optional Ratification in November 2008, and must report on its implementation of the UN Convention on the Rights of Persons with Disabilities during May 2010.  Should the Amendment to the Social Assistance Act be passed, how will our country justify the escalation of poverty [and death] amongst persons with chronic diseases which enhances disabling conditions.

Poverty and HIV

29. In South Africa, the impact of HIV/AIDS has severely swollen the numbers of chronically ill persons.

30. There is a very strong correlation between HIV positive people and poverty.

31. The state, after successful litigation brought by the Treatment Action Committee, has made ARV treatment available to a wide number of people who are not on private medical aids.

32. In order to be able to take the treatment, people require adequate nutrition.  The absence of adequate nutrition can result in the body rejecting the treatment.

33. Many people living with HIV are not employed, as managing their illness is often difficult, especially for poor people.
34. The costs of living with HIV and the costs to the household of dying of AIDS are extreme.  Our lack of an appropriate social policy aimed at providing for the needs of people living with chronic illness is unconstitutional and it falls well short of the notions of what a caring society that supports the needs of all should be providing.

Constitutional Imperatives

35. Section 27 of the Constitution is subject to progressive realisation – in other words, the rights are not guaranteed as universal immediately, but the state is obliged to take steps to reach universal enjoyment of the rights within its available resources.

36. There are certain guidelines that exist should the state wish to regressively remove people’s entitlement to the enjoyment of the rights.  These are generally set out in the judgements handed down by courts in the interpretation and meaning of the Constitution.

37. In paragraph 45 of the Grootboom
 judgment, Justice Yacoob cites with approval the following directives on the meaning of ‘progressive realisation’ by the UN Committee on the International Covenant on Economic, Social and Cultural Rights.  His reference is as follows:
‘The committee has helpfully analysed this requirement in the context of housing as follows:

“Nevertheless, the fact that realisation over time, or in other words progressively, is foreseen under the Covenant should not be misinterpreted as depriving the obligation of all meaningful content. It is on the one hand a necessary flexibility device, reflecting the realities of the real world and the difficulties involved for any country in ensuring full realisation of economic, social and cultural rights. On the other hand, the phrase must be read in the light of the overall objective, indeed the raison d'être, of the Covenant which is to establish clear obligations for State parties in respect of the full realisation of the rights in question. It thus imposes an obligation to move as expeditiously and effectively as possible towards that goal. Moreover, any deliberately retrogressive measures in that regard would require the most careful consideration and would need to be fully justified by reference to the totality of the rights provided for in the Covenant and in the context of the full use of the maximum available resources.” 
Although the committee's analysis is intended to explain the scope of State parties' obligations under the Covenant, it is also helpful in plumbing the meaning of 'progressive realisation' in the context of our Constitution. The meaning ascribed to the phrase is in harmony with the context in which the phrase is used in our Constitution and there is no reason not to accept that it bears the same meaning in the Constitution as in the document from which it was so clearly derived.’
38. It would appear that an amendment to the Social Assistance Act that will have the effect of rendering people who currently are eligible for or receive a Disability Grant, whether permanent or temporary, ineligible, is a clearly regressive step.  In the absence of alternative and better assistance to people who are so rendered ineligible, the amendment act is on the face of it unconstitutional and the state would be required to justify this step.
The meaning of ‘appropriate social assistance’

39. The Department has long argued that chronically ill people are not disabled, and this move seeks to clarify that position.  However, it is also clear that given the realities of the impact of poverty on so many people in South Africa, and the devastating situation for so many people who live with a chronic illness, that there is an urgent need to develop appropriate assistance for people who might not qualify under the new definition of ‘disability’.  The form and content that this social assistance should take should be developed in consultation primary with affected stakeholders in order to ensure that resources are applied most optimally as through social policy the state strives to ensure that people are able to realise their constitutional rights to life, equality and dignity.

40. Until this work has been done and the new social assistance piloted, and then actually implemented, it would be highly irregular for Parliament to approve the Amendment Act currently before it.

41. This work should form part of an orchestrated design that seeks to sequence the various steps that the state will adopt over time to ensure that it fulfils its constitutional obligation to provide access to social security to everybody living in South Africa.  This specifically includes refuges and asylum seekers.  The sequencing will ensure that all vulnerable groups are included and will provide a roadmap for future policy development in a coherent and constitutional manner, rather than the current ad hoc manner in which policy is made (and usually after the state is directed to change its policies by the Constitutional Court).  In addition to that we endorse the call by the National Welfare Forum (see attached) for the development of a legislative framework for social welfare and development services in South Africa.
Conclusion and Recommendation
The Amendment Act seeks inter alia to tighten the definition of ‘disability’ in a way that will largely exclude people living with chronic illnesses.  This submission has explored a number of related issues.  We have seen that current DGs are used for basic needs – food and basic services.  We have also seen that the education level of many DG beneficiaries is not high.  We have seen that social protection for people is important to enable them to provide for their basic needs, but it is also critical for the advanced development of any country and indeed for the alleviation of poverty.  We have seen the correlation between chronic illness and poverty and the trap that springs up as a result.  Finally we have considered the impact of HIV as a wide spread chronic illness.

Finally we have also explored the constitutional imperatives on the state, and insodoing, we have argued that to render ineligible any person currently eligible for a disability grant without FIRST having adopted and implemented an appropriate form of social assistance for such people, the state will be acting in an unconstitutional manner, and we believe that Parliament cannot consciously adopt such an amendment act.
Submission on “Reconsideration of decision by Agency and Appeal”
1. Section 33 of the Constitution of South Africa reads as follows:

33. Just administrative action 
1. Everyone has the right to administrative action that is lawful, reasonable and procedurally fair. 

2. Everyone whose rights have been adversely affected by administrative action has the right to be given written reasons. 

3. National legislation must be enacted to give effect to these rights, and must ​ 

a. provide for the review of administrative action by a court or, where appropriate, an independent and impartial tribunal; 

b. impose a duty on the state to give effect to the rights in subsections (1) and (2); and 

c. promote an efficient administration. 

2. The amended draft seeks to place a further step between the rejection of an application for a social grant and an appeal against such a decision.  This step to all intents and purposes represents a review of the decision taken by the Agency, by the Agency itself.

3. Such a step appears to be ill considered.  It suggests that the Agency might be capable of changing its mind without any further evidence being furnished – in other words, this seems to be done to allow the Agency to correct a mistake before an appeal is made.  It places a further burden on people who do wish to appeal the original decision, with further time periods that they will have to wait until permitted to make such an appeal and provide new evidence in favour of their applications.  In addition, should an applicant or beneficiary wish to proceed to a court of law, according to the Promotion of Administrative Justice Act, all possible internal steps will first have to be satisfied before a court will hear such a matter, and this amendment seeks to place a further delay before a person has a right to take the matter to court, which further erodes the right of access to court contained in Section 34 of the Constitution.
Conclusion and Recommendation
We believe that the amendments of Section 18 should not be passed for the reasons set out above.
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