SUBMISSION  BY SOUTH AFRICAN COUNCIL OF CHURCHES (SACC)

Submission on the Social Assistance Amendment Bill [85 - 2010J

Introduction

The SACC welcomes the opportunity to make submission on the Social Assistance Amendment Bill which aims to:

	Amend the Social Assistance Act, 2004, to insert a definition;


	Further regulate the eligibility for a disability grant;


	Enable applicants and beneficiaries to apply to the Agency to reconsider its decision;


	Further regulate appeals against decisions of the Agency'


	Effect certain textual corrections; and


	Provide for matters connected therewith


Since the SACC has poverty eradication as one of its key mission priorities, the care and protection of the most vulnerable and marginalized communities - of which people with disabilities is a major concern this call for submission is deeply significant for us and our member churches. Our history of "critical engagement" with Parliament is well defined through our interaction on various legislative issues. The most pertinent to this submission are perhaps our engagement on macro-economic policy decisions to combat poverty through the People's Budget Campaign including as well as our support for the Taylor Committee of Report into Comprehensive Social Security in 2001. The SACC has maintained a uniform position on supporting the Taylor Committee's Report and its specific recommendation that a universal grant or social transfer - popularly referred to as a Basic Income Grant - be implemented to ensure that the piecemeal and discriminatory heritage of apartheid social assistance would be transformed to uphold our constitutional promise of a comprehensive system of social security that would ensure that all those - for whatever reason including disability - would receive a minimum guaranteed social wage so that they and their dependants are able to live with dignity. These core beliefs and commitments determine the SACC's decision to make submission on the Social Assistance Amendment Bill that might seek to determine the nature of access persons with "disabilities" will have to prescribed grants through SA's unfolding social assistance system of comprehensive social security.

The SACC a constituent representative of 26 denominations

As a National Council of Churches and Institutions, the SACC, acting on behalf of its member churches, is called by the Triune God to work for moral reconstruction in South Africa, focusing on issues of justice, reconciliation, and integrity of creation and the eradication of poverty and contributing towards the empowerment of all who are spiritually, socially and economically marginalised." The South African Council of Churches is made up of 26 member denominations and one observer member together with a number of associated church-based organisations. The SACC Parliamentary Office - or Public Policy Liaison Unit as it was previously known - serves its member churches by expressing a common voice where possible on issues of social, national and international concern.

Public participation and timing of submission request

The SACC - in its common support and strengthening of democratic processes and institutions attempts to engage its member churches in broad information sharing and opinion gathering as an effective way for engaging parliament and furthering the aims of social and political justice. We believe that participation in this Portfolio Committee is a means toward that goal. We therefore raise our deepest concern at the timing of request for submissions for the Social Assistance Amendment Bill. While the technical two weeks may have been met by sending the notice out in select newspapers on the 13th April, effectively, the SACC parliamentary Office only received notification days before the cutoff date for submission. Since the Easter holidays are significantly the most important days for Christians and the Churches, it would appear that such significance was ignored or downplayed. If that was indeed the case, the Portfolio Committee will be judged to have infringed on both the religious sensitivities of the majority faith community of the nation as well as it constitutional mandate to provide the mandatory 14 days for submission. We recommend that the Portfolio Committee in future use the radio together with other media in order to inform the public of its requests for submissions.

The call for a definition of "disability": Developmental needs in the context of SA's social security rights, legislative options and challenges

Section 27(1) of the Constitution provides for a universal right to social security and states that "Everyone has the right to have access to social security, including, if they are unable to support themselves and their dependents, appropriate social assistance."

In addition Section 27 (2) states that the State must take reasonable legislative and other measures, within available resources, to achieve the progressive realization" of this right. The most significant legislative measures that ensure access to social security are covered in the Social Assistance Act 13 (SAA) of 2004 and the Social Security Agency Act 9 of 2004 (SSM) . Social Assistance Grants are made available through these legislative measures to the most vulnerable categories of people namely:

1. State Old Age Pension

2. War Veteran's Grant

3. Disability Grant

4. Child Support Grant

5. Foster Child Grant

6. Care Dependency Grant; and 7. Grant-in-Aid

The Disability Grant is payable to a person who is between 18 and 59 (woman) and 18 and 65 (man) who may submit a medical assessment or report confirming disability of a permanent or temporary nature. A South African resident with a 13 digit bar-coded ID currently not in receipt of another grant nor cared for by a State institution qualifies for consideration upon meeting a means test (based on the amount of money and property you own).

The SAA links the need for a "medical assessment report" as confirmation of "disability" and the Employment Equity Act 55 of 1998 - mostly also a medically defined model- defines people with disabilities as "people who have long-term or recurring physical or mental impairments which substantially limits their prospects of entering into, or advancement in employment." (EEA 2009 regulations).

While the DPSA agrees it also argues that "disability" needs to be replaced with "impairment" in definition of what it regards - not only as physical and mental disability -but also with "sensory, communication(and) ... intellectual disability". This is in line with the World Health Organisation (WHO) definition which uses the term "disability" as an .., umbrella term, covering impairments, activity limitations, and participation restrictions. An impairment is a problem in body function or structure; an activity limitation is a difficulty encountered by an individual1n executing a task or action; while a participation restriction is a problem experienced by an individual in involvement in life situations. Thus disability is a complex phenomenon, reflecting an interaction between features of a person's body and features of the society in which he or she Iives.

The WHO, the DPSA and - as we shall discuss and adopt later - the Taylor Committee of Enquiry in Comprehensive Social Security each deal with disability as a socially "complex phenomenon" rather than a dominant medical "problem" of an individual nature although both the EEA and DG employ almost an exclusive medical means and criteria as assessment for recognizing eligibility toward disability status and grant accessibility respectively. If we are to unravel something of the "complex phenomenon" of disability as a social construct we need to explore the context of social security within the continuing paradigm of poverty and inequality amidst constitution's promise of access to socio-economic rights for all- fifteen years into our constitutional democracy. We also discuss this complex construct of disability within the context of the prevalence of poverty and HIV / AIDS and recommend that - as is the practice of some doctors by recommendation to the Department of Social Development - that people with a CD4 count of less than, say, 200 receive a temporary Disability Grant.

Poverty, Inequality and Disability - Disability, Inequality Poverty

The HSRC publication and report "Disability and Change: A South African agenda" locates the relationship between disability and poverty in South Africa as no different from that of the rest of the world. There is an inextricable link between poverty and disability and poverty is unlikely to be eliminated "unless the rights and needs of people with disabilities were taken into account. For Tony Emmet an understanding of the complex relationship between poverty, race, gender and disability are "vital" for dealing with poverty and advancing the cause of disability in South Africa since disability contributes to and is a result of poverty.

Emmet's assessment links persons with disabilities and their vulnerabilities to poverty which in turn raises their risk to "poor nutrition, lack of access to health care, greater exposure to violence and unintentional i.njuries, lack of knowledge,of prevention..." At the same time, however, costs related to disability such as discriminatory labour practices, difficulties of access to education and assistive devices make disability increase its vulnerability to poverty. While disability is impacted on by gender, race and poverty, disability was found to impact on both individuals and households. According to the Stats SA 1999 October Household Survey, while only 3,7% ofthe SA population was reported to be affected by disabilities, at least 16% of households had a disabled member. The cumulative effect of poverty, gender, race, rural conditions where the people with disabilities might be unable to access the help they need all appear to conspire to create "extreme vulnerability and exclusion for those ... who suffer multiple and overlapping disadvantages. Despite the stigma that these communities may create in concealing persons with disabilities, the link between poverty, unemployment, a lack of learning and developmental skills - together with long term health problems and impairment - appears to be undeniable.

HIV/AIDS and Disability

Swarts et al argue that there exists a correlation - or unintended consequence - between awareness raising on HIV / AIDS and disability and, further, that human rights discourses advancing the care and protection of HIV/AIDS sufferers may be responsible for obscuring the rights of people with disabilities. They use as examples the plea by the late Nkosi Johnson - understandably for acceptance as a "human being" with hands and feet that he was at the same time being disablist in that he implied - though not intentionally - people who are not physically like others - are "different" Similarly a LoveLife adverts presented in its collage of people no discernible people with disabilities. The authors question whether such an omission might not have unwittingly contributed toward people with disabilities silencing the discourse on HIV/Aids and thereby doubly stigmatizing them into silence thereon. The complex relationship of disability and HIV/ Aids is probably compounded by the fact that in SA HIV / AIDS is compounded by the fact that poverty is an inherited structural programme of socio-economic inequity. In the absence of a specific social security measures dealing with HIV/Aids related illnesses, Swarts argues - and we agree - that "the disability grant offers at least one way for whole families to survive financially.

The SACC therefore affirms the social model of dealing with disability as reflected in the Integrated National Disability Strategy (lNDS) promoted by President Thabo Mbeki who then introduced it with inspirational words "The concept of a caring society is strengthened and deepened when we recognize that disabled people enjoy the same rights as we do and that we have a responsibility toward the promotion of their quality of life." The South African Human Rights Commission's 2000 report "Toward a barrier free society" likewise stresses that it is the "attitudinal barriers" that prevent the full participation of disabled people in South African society insisting that "prejudice remains the greatest disability."

Having dealt to some measure with the human, structural and societal’ barriers that impede the wellbeing and development of people with disabilities, I believe it is important to review the Taylor Committee of Enquiry's Report on disability and social security, refresh our memories on the Committee's proposals and ask to what extent there has been progress in this regard and ask - if not - what the reasons for retarding government's own recommendations over the past decade might have been. So, the recommendations will be presented verbatim without comment as open questions to the Department of Social Development.

The Taylor Committee Report No.9: Social security for people with disabilities

The Report opens with the World Health Organisation, International Classification of Functioning, Disability, and Health (lCIDH-2) definition: "Disability is not an attribute of an individual, but rather a complex collection of conditions, many of which are created by the social environment. Hence the management of the problem requires social action, and it is the collective responsibility of society at large to make the environmental modifications necessary for full participation of people with disabilities in all areas of social life. The issue is therefore an attitudinal or ideological one requiring social change, which at a political level becomes a question of human rights." Elsewhere the Report argues that lilt must be recognised that people with disabilities are not a homogenous group, but have a wide range of needs and circumstances that contribute to their well-being and opportunities in life. Even persons with similar disability types have completely different social, financial and physical environments that directly impinge on their capacity to function at their maximum potential. This must be recognised when designing a sensitive and holistic social security system that attempts to meet the needs of this group." The recommendations of the Report follow:

9.13.4.1 Persons with disabilities, physical, sensory, mental and intellectual, who cannot provide for their basic needs, should be eligible for the disability grant. In addition, it is suggested that persons with chronic illnesses, including HIV / AIDS, should also qualify for the grant.

9.13.2 Concept of social security

9.132.1 Social security systems should be seen not merely as safety nets and poverty alleviating measures, but also as measures to promote self-sufficiency and independence.

9.13.2.2 Social security should protect societal members from and compensate for, the financial consequences of a number of social contingencies or risks, including those preventative and rehabilitative measures. It should be a poverty alleviating measure, a mechanism of active redistribution of resources, and it should ultimately aim at societal solidarity, and at the full development, equality and participation of persons with disabilities (UN Committee on Economic and Social Rights-General Comment No.3. Para 11.)

9.13.3 Definition of disability

9.13.3.1 In light of the differing definitions and measurements of disability used in the various pieces of legislation regarding social security, it is suggested that a broad concept of disability be used. This could be adapted for more specific definitions in each scheme, dependent upon the purpose and coverage of each. Obviously the definitions must be 'operationalised' in the assessment tools, which must accurately translate the concepts within the purpose into simple and measurable criteria.

9.13.3.2 It must also be stressed that the system should not define beneficiaries according to the disability, but should rather determine provisioning in response to need.

9.13.4 Purposes and eligibility criteria

Within the broad concept of social security mentioned above, there could be specific purposes of each of the social security measures. For example, the purpose of COIDA could be to provide for the compensation of an injured person or his/her dependants for work-related incidents resulting in injury, death, or an occupation disease, in order to enable their full rehabilitation, retraining and reintegration into the labour market.

9.13.4.1 Persons with disabilities, physical, sensory, mental and intellectual, who cannot provide for their basic needs, should be eligible for the disability grant. In addition, it is suggested that persons with chronic illnesses, including HIV/AIDS, should also qualify for the grant.

9.13.4.2 Eligibility should not be based on the person's 'incapacity' to work, as often their lack of work is due to the poor economic climate and prejudice in the work place, as opposed to their physical or mental inability to perform the job.

9.13.4.3 The provision of the grant to non-symptomatic HIV positive children would improve their nutritional status and well-being and thus prevent the progression of the illness, also reducing medical costs to the state. The costs of providing AZT to pregnant mothers would reduce the rates of infection of the babies by over 50 per cent. These costs would be far less than the resultant costs in caring for sick children.

9.13.4.4 Eligibility should be determined by a Needs-based Assessment. This should replace the current means testing.

9.13.5 Assessment procedures

9.13.5.1 The assessment procedure should encompass a "needs-assessment" which considers not only the type and severity of disability or illness, but other social, economic, physical and environmental factors. Persons with the same disability can have very different needs, depending on all these factors and on the support structures and resources available to them.

9.13.5.2 The assessment should also focus on the applicant's capabilities, rather than only on the degree of disability, as well as their potential for re-training and re-employment. Relevant training and reintegration measures should also form part of the package of social security.

9.13.5.3 The ICIDH-2, which is currently being developed by the World Health Organisation, may be useful in indicating the main categories and indices for measurement.

9.13.5.4 Obviously a sliding scale of benefits would have to be established to cater appropriately for the range of needs presenting.

9.13.5.5 The assessment form must include all the disability categories, i.e. physical, mental, sensory and intellectual (currently it only includes physical and mental).

9.13.5.6 The assessment should ideally be done by a multi-disciplinary team, including:

nurses/health workers, social workers, and a representative of the disability sector. Alternatively, there should be at least one community-based worker trained in the health and social fields. Assessment must be of the holistic needs of the child, not limited to purely medical aspects.

9.13.5.7 Administering officers would obviously require extensive training in the use of the Tool.

There must be consistency and clear eligibility criteria in assessment, with adequate guidelines and training for assessors.

9.13.5.8 An appeal mechanism (such as a Review Tribunal) is necessary for those rejected applications, and must consist of relevant intersectoral representatives.

9.13.6 Targeting

9.13.6.1 The issue of means testing versus universal provisioning is complex and represents the contradiction, or struggle, between the fundamental rights to social security and the available resources. 

9.13.6.2 Obviously resources are not infinite and personal or company income tax systems are exhaustible as sources of financing for social security systems. Thus efficient allocation of resources to suit the presenting needs of the population is required. In the face of limited resources, some form of targeting measure, to identify the most in need, is essential. However, this must be viewed within the rights-based framework as stipulated by the South African Constitution and the various international instruments, which stress the basic rights of persons with disabilities to social security and social assistance, with progressive realisation and within the constraints of available resources.

9.13.6.3 It is suggested that a thorough system of 'needs-assessment' as described above, would include analysis of a person's financial situation and their need. Some threshold level of income, in relation to need, would have to be determined. It is suggested that the Disability Sector and economists undertake this.

9.13.6.4 It is important that the tools of targeting be sensitive and accurate in determining "need" versus purely a medical diagnosis emphasising categories of disability.

9.13.6.5 This assessment should be undertaken at regular intervals, so as to re-assess the level of need and to adjust the benefits accordingly. Sudden termination of grants is strongly discouraged. There should be adequate warning of the gradual 'phasing' out of payments.

9.13.7 Benefits

9.13.7.1 A system making use of a needs-based assessment as described above, would then provide a sliding scale of benefits, to suit the range of presenting needs within available resources. This should incorporate cash transfers and other indirect forms of social security.

9.13.7.2 The provision of cash transfers is an essential means to alleviate poverty, to smooth the income cycle, to meet those special needs due to the disability, and to overcome barriers that many persons with disabilities face in maximising their development and potential. For these reasons the disability grant and the CDG must be maintained and kept at their current level, if not increased.

9.13.7.3 The Committee recommends persons with disabilities and in poverty receive income support in the form of a basic income grant as a first step in the package of benefits. Thereafter, consideration should be given to their special needs and provision be made in the form of "topping up" in relation to cash benefits, in-kind benefits and other essential services.

9.13.7.5 It is recommended that the Grant-in-Aid be re-examined and its usefulness and relevance determined. In addition, a brief analysis of the Department of Social Development's provisioning of "personal assistants" should be undertaken. Some scope of choice in personnel by the beneficiary would be advised.

9.15 Short-term measures

Suggested immediate amendments to the Social Assistance Act and regulations and to the Department of Social Development's administrative structures .

	Extend coverage of the disability grant and the CDG to persons with chronic illnesses, including HIV/AIDS.


	Remove the clause of "permanent home care" for eligibility of the CDG.


	Extend the CDG to children with moderate disabilities and those in special schools or day centres.


	Revamp the current medical and assessment forms. Include sensory and intellectual disabilities. The disability sector could assist with this process.


	Utilise a multi-disciplinary panel for assessments.


	A disability representative should be present on all the boards examining claims for insurances.


	Develop clear eligibility criteria and guidelines for assessors.


	Remove the criteria of spouse's income in the means test. Only the income of the person with the disability should be measured, not the "household" income.


	Provide free health services to persons with disabilities.


	Establish a review process for cases at regular intervals.


	Establish an appeal mechanism.


	Increase the back-pay to 6 months.


	Speed up the time of processing claims for grants and insurances.


	Educate the public on the social security measures.


Conclusion

The SACC agrees with the DPSA that a definition on disability should recognizes the complex interaction between society, the attitudes and barriers it permits that present barriers to the person with disability to access his or her right to a life of dignity, equity and well being envisaged in our Constitution.

Secondly, the SACC favours - as presented by the INDS, the SAHRC Report 200 ''Towards a barrier free society" and the Taylor Committee of Enquiry's Report No.9 a social model that seeks to address the barriers and attitudes toward people with disabilities rather than a single medical model that targets disability on an individual level as purely a medical condition or aberration of "normal" society. Thirdly, the adoption of a social model presents a challenge and opportunity to civil society - and the faith communities especially -to deal comprehensively with the joint stigmata of poverty, HIV/AIDS and disability as conditions exacerbated by socio-economic and political structures and choices - oftentimes condoned by faith communities' "moral and ethical" insistence on blaming the individual for his/her condition of poverty, illness and/or disability. Fourth, the implication of moving from a medical model to a social model requires a panel of assessors with qualities and characteristics able to determine more than the medical condition for accessing a disability grant. This probably means an openness to an interdisciplinary and inter-subjective group of people able to determine what needs the person applying for a disability grant require for enabling him/her to function optimally in a livelihood (not "job" or "employment") of benefit to him/herself and the community. Fifth, The SACC supports the Taylor Committee's Report 9 recommendation - and by extension the advocacy submission by Black Sash - that people affected with HIV/Aids and debilitating chronic illnesses be allowed to access the Disability Grant on medical assessment for a period of at least six months. Sixth, the SACC continues to advocate for macro-economic policies that desire a progressive budget with a greater percentage of GDP than the current 3,5% aimed at social expenditure including social transfers. The (NDS needs to be seriously included in an inter-governmental framework that will dialogue on the meaning of a developmental state and how such a state will progressively impact on the delivery of sustainable livelihoods, poverty eradication, access to health provision for all and the elimination of barriers to people with disabilities so that an equitable distribution of the national wealth and resources may be more evident than is the case. Such an intergovernmental framework MUST include - beyond the Department of Social development - Education, Health, Finance, Transport, Water, Energy and The Office of the President dealing with Women, Children and people with disabilities. In the Slogan of the DPSA "Nothing about us without us" the intergovernmental framework needs to consider its representation with equal representivity of people with disabilities. Finally, the Portfolio Committee on Social Development owes the public at large an explanation why - the most effective means of dealing with the barriers to disability as recommended by the Taylor Committee Report No.9 – i.e the implementation of a universal income or social transfer - popularly known as a Basic Income Grant - has not as yet been implemented. We conclude our submission with the closing words of the Taylor Committee Report No.9 in promoting:

“SOCIAL PROTECTION FOR ALL”

"We can do no better - having given our fullest support to the Taylor Committee of Enquiries recommendations for a Comprehensive Social Security System in 2001/2 - that recalling the words of the Committee in promoting "Social Protection for all":

"Disability is characterised by a collection of risks and vulnerabilities that push households into poverty and otherwise threaten the quality of living for a substantial portion of the population.

While it is imperative that government should take steps to mitigate these risks and promote full social and economic participation for people with disabilities, the task is immensely complex and difficult to coordinate despite our best efforts. In addition to the many initiatives underway among the departments of government, a Basic Income Grant would provide a simple, relatively fast, and enormously helpful benefit to all households touched by disability. Because these households are more likely to be poor and also tend to be more vulnerable to adverse shocks, a steady flow of basic income would be likely to have a stronger impact among these households. There are numerous ways in which a steady flow of basic assistance could improve the ability of households to both live with and prevent disability. A Basic Income Grant has a number of attractive features for improving the capacity of persons and households touched by disability to take charge of and address their own problems with greater independence and dignity. For households in which one or more members have a disability, a steady flow of financial assistance can help to cope with the added expenses of living with impairment. Where disability i!; transient, as with non-permanent injuries or illnesses, a Basic Income Grant would help to overcome the shock of lost earnings or temporary medical costs incurred by temporary impairment. One of the most important mechanisms by which a Basic Income Grant might affect disability is through helping relatively healthy households to avoid the malnutrition that leads to lasting disability in children." (Page 402-403).

We therefore thank you for allowing us the opportunity to engage your request for a submission and trust that our contribution may speed up considerations proposed by the INDS in 1997 as well as the Taylor Committee Report No.9 in 2001 and that any amendments effected will err on the side of inclusion of people with disabilities (if that may be termed an "error") rather than their exclusion.
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