Department of Justice and Constitutional Development Feedback on Possible Pardon of Mokoena and Mofoken by Adv Gawula Neville

1. BACKGROUND

1.1 On the 21 st November 2007, the former President of the Republic of South Africa, Mr Thabo Mbeki, in a Joint Sitting of Parliament announced a special dispensation of pardoning certain individuals who have been convicted of crimes before June 16, 1999 in furtherance of their political objectives. He announced a "window of opportunity," to apply for Presidential Pardon during the period January 15 to April 15, 2008, for those persons who were convicted for offences they believe were of the nature of the offences considered by the TRC. He said:

"I have decided to institute a special process to assist me as I discharge my constitutional obligation to consider the requests for pardon from people who have already been convicted for offences they claim belong among the category of offences that were considered by the TRC Amnesty Committee."

1.2 Offenders would be given the opportunity to apply for a Presidential pardon to be considered in accordance with section 84(2) 0) of the Constitution of the Republic of South Africa Act, (Act No. 108 of 1996) (the Constitution). Due to some logistical arrangements at the commencement of the process the "window of opportunity" was later extended until 31st May 2008.

1.3 The President further announced that he was inviting all political parties represented in Parliament to nominate a representative to serve on a Reference Group that would advise him on whether or not to grant pardon to such applicants.

1.4 He further stated that:-

"In order to ensure that we do not undermine the work of the TRC, applicants who had applied to the Amnesty Committee established under the TRC Act and whose application for amnesty was refused, will not be considered for this Presidential pardon process. "

1.5 On the 18 January 2008, the President established the Reference Group (hereinafter referred to as "the RG") to make recommendations on each application duly lodged in the process. All fifteen parties represented in Parliament accepted the invitation and nominated their respective members.

1.6 The RG at its inaugural meeting held on the 6th February 2008 elected Dr JT Delport MP as Chairperson of the RG. At a later stage Mr JB Sibanyoni MP was elected Deputy Chairperson.

1.7 All of the above members of the Group played an active part in the proceedings, with the exception of the representatives of the Minority Front and of the Federal Democrats who did not attend the meetings. For all practical purposes the Group thus consisted of thirteen members.

1.8 At the outset of this process, the RG had until 30 September to finalize the processing of the applications for pardon. This was not possible as the number of applications for pardon received was beyond what was initially anticipated. At the request of the RG the date for finalization of the process was the extended by the President until 30th November 2009.

1.9 On the 5th December 2008, the RG submitted a preliminary report to the President and informed the President that it could not finalize its work as there were approximately 340 applications referred back for more information. The President deemed it appropriate to extend the lifespan of the RG until the end January 2009 in order also to finalize those applications.

2.	LEGISLATIVE CONTEXT

2.1 In the recent era, both prior to the commencement of the new Constitutional dispensation and thereafter, amnesty and indemnity laws were enacted and utilized to extinguish criminal (and in some instances civil) liability and to expunge criminal convictions and criminal records, of persons who committed offences arising from the political conflicts of the past before 10 May 1994. The lifespan of all these acts, namely the Indemnity Act (Act 35 of 1990), the Further Indemnity Act (Act 15 of 1992) and the last being the Promotion of National Unity and Reconciliation Act, 1995 (Act 34 of 1995) ("the TRC Act"), has expired and can no longer be utilized.

2.2 Statements have been made that there are still persons who were convicted for having committed offences with an allegedly political motive, both before and after the 10 May 1994 cut off date set in the TRC Act. It is an accepted fact that some areas experienced a high level of political intolerance and even violence, well into the term of the first democratically elected President.

2.3 This state of affairs has been termed by some as "the unfinished business of our democracy". A number of political organizations have consistently requested that the President consider granting pardon to persons that have been found guilty of offences committed during these volatile times and committed with political intent.

2.4 The President has obviously decided not to deal with this matter in accordance with the legislative measures available in terms of section 82 of the Correctional Services Act, 1998 (Act No 111 of 1998) or the available measures in terms of the Criminal Procedure Act, 1977( Act No 51 of 1977). His decision was to utilize the route of presidential pardon in terms of section 84(2)(j) of the Constitution of the Republic of South Africa, 1996 ("the Constitution") .

2.5. The decision on whether or not to grant a pardon is, in terms of section 84 (2)(j) of the Constitution, the prerogative of the President. This prerogative includes ".. .pardoning or reprieving offenders and remitting any fine, penalties or forfeitures. "

2.6. In the judgment of President of the Republic of South Africa v Hugo 1997(6) BCLR 708  (CC), the Constitutional Court came to the conclusion that the exercise of the powers to pardon under section 82(1) of the Interim Constitution (now section 84(2) (j) of the 1996 Constitution) by the President, " is not a private act of grace in the sense that the pardoning power in a monarchy may be. It is a recognition in the interim Constitution that a power should be granted to the President to determine when, in his view, the public welfare will be better served by granting a remission of sentence or some other form of pardon. ".

2.7 The Constitutional Court further held:

"In cases where the President pardons or reprieves a single prisoner it is difficult, to conceive of a case where a constitutional attack could be mounted against such an exercise of the presidential pardon………No prisoner has the right to be pardoned, to be reprieved or to have a sentence remitted. The interim Constitution places such matters within the power of the President."

2.8 The Constitutional Court further described two situations in which the power to pardon may be important, namely-

(a) to correct mistaken convictions or reduce excessive sentences; and

(b) to confer mercy on individuals or groups of convicted prisoners, when the President thinks it will be in the interest of the public welfare for that to happen.

3. THE TERMS OF REFERENCE OF THE RG

3.1 The Terms of Reference of the Reference Group was then developed in consultation with all members of the RG.

3.2 The RG was clearly created as an advisory body in the nature of a commission to the President; the task of the RG is to make recommendations to the President for the exercise of his constitutional power. Each application had therefore to be individually scrutinized and evaluated. It was accepted that, though the President would seriously consider the RG's recommendations, he would be obliged to and indeed would form an independent opinion.

3.3 In terms of the TOR applications by the following individuals would be considered:

3.3.1 convicted persons for allegedly having committed politically motivated offences before 16 June 1999;

and

3.3.2 is presently serving a sentence of imprisonment; or

3.3.3 was sentenced to a term of imprisonment or a fine.

3.4 The following categories of persons were excluded from being considered:

3.4.1 persons convicted of offence(s) relating to:

3.4.1.1	any act of a sexual nature;

3.4.1.2	any act of a domestic violence nature,

3.4.1.3	any offence referred to in section 13 of the Drugs and Drug Trafficking Act, 1992 (Act 140 of 1992), which relates to the manufacture and supply of scheduled substances, the use and possession of drugs and dealing in drugs;

3.4.2 persons who applied to the Committee on Amnesty established under the TRC Act if his or her application for amnesty was refused; and

3.4.3 persons who have not complied with all the prescribed pre-requisites on or before the 31st May 2008.

3.5 The TOR further required the RG to determine the criteria to be applied and procedure to be followed in order to determine whether an offence for which a presidential pardon is applied, was "political" and ought to be recommended.

3.6 The RG accepted that its existence, powers and duties were governed by the Terms of Reference.

3.7 The RG furthermore accepted that the very nature of its presidential brief evidenced the fact that it would be in the broader public interest to pardon "political" offenders towards advancing national reconciliation. However: The RG was well aware of risk in setting free persons that may prove to be a danger to society. It was difficult to assess whether an offender had been rehabilitated, taking into account that all applicants went through some form of rehabilitative programme within the Correctional Services facilities. The approach of the RG was to determine whether there was any indication that the applicant would still pose a danger to society. To address this fear, the RG obtained all relevant information that the Department of Correctional Services could provide on the applicant's parole applications, of rehabilitation programmes completed by the applicant and any comments by the correctional services authorities that may be useful in determining whether an applicant would be a danger to society.

3.8 The criteria applied by the Reference Group in respect of recommendations thus rested on the following two main criteria:

(i) That the applicant was indeed a "political offender" and that it would therefore be in the public interest to grant a pardon to the applicant; and

(ii) that the applicant's release would not endanger society.

3.9 The Group dealt with each application individually and sought to objectively establish the following facts:

3.9.1 The particulars of the offence(s):

3.9.1.1 The nature and gravity of the offence(s),

3.9.1.2 Circumstances upon which the offence(s) were committed, and

3.9.1.3 Date and place where the offence(s) were committed.

3.9.2 The finding of the court and the sentence imposed;

3.9.3 The motive of the applicant;

3.9.4 To what extent the applicant or his organisation benefited or had hoped to benefit;

3.9.5 If he avers that he acted with a political intent, in terms of what policy or order did he act; and

3.9.6 Whether there is corroboration or verification of the applicant's submissions.

3.10 The Applicant was required to provide his version of the above facts in his application form. In many applications the RG came to the conclusion that pardon should not be recommended on the strength of the Applicant's own version as the Applicant in his own words did not satisfy the criteria for pardon. In instances where the RG was of the opinion that the Applicant's own version satisfied the criteria, the RG, before making a positive recommendation for pardon, required confirmation of or other information about the facts presented by the Applicant. In most cases the judgement of the Court was obtained. Confirmation by the political party of the applicant also assisted the RG. In this regard it needs to be noted that the political parties acted with restraint and responsibility and in many instances the political party concerned stated that the applicant was unknown and as far as the parties were aware, had not been a political activist.

3.11 In many instances the RG needed corroboration of the facts and consequently insisted on the Court judgment of the trial. In an attempt to provide the judgment and sentence to the RG, the Secretariat had to visit the High Courts in search of the said judgments and sentence. This was a very useful exercise as a number of judgments were retrieved. In some jurisdictions of courts, records did not exist or could not be found or were destroyed.

4. MOKOENA AND MOFOKENG'S CASE

4.1 Mokoena and Mofokeng together with others were charged with murder, attempted murder, conspiracy to rob and illegal possession of firearms and ammunition. All pleaded not guilty. The state claimed that Mokoena, Mofokeng and seven SDU's conspired to obtain a plot to rob and that was the reason for their reason for their presence in the town. This commitment led to the shootings and murder resulted, the state claimed. They were all sentenced to life imprisonment.

4.2 Fokazi, Ndabeni, Makhura and the following five people, namely Nozulu, McGregor, Nxala, Joe and Sebenzile were members of the Self Defence Unit (SOU) under the control of the African National Congress (ANC). They were operating at Phola Park and Thokoza in Alberton. They received a request from the SOU at Inanda in KwaZulu Natal to send members from Phola Park to Inanda to protect the ANC and the community from attacks by Inkatha Freedom Party (IFP) supporters.

4.3 On the 1st April 1992 the eight of them left Phola Park en route to Inanda. Ndabeni was the driver of his own vehicle which was used in this mission. They went to Bethlehem, in the Free State, to collect money for Sebenzile which was owned to him by Nxala.

4.4 A short distance from Bethlehem a dispute and argument ensued between Sebenzile and Nxala. Because Sebenzile was known to be extremely emotional and trigger-happy it was decided to separate them. Makhura, Fokazi and Nxala alighted from the car leaving Nozulu, Ndabeni, Sebenzile, Joe and McGregor behind. They decided to take Nxala to the nearest township, Bohlokong.

4.5 When they were about 2 kilometres from the car they heard gunshots fired from an AK47 rifle.

4.6 Shortly thereafter a van approached and stopped next to them. The driver, who was a Mr. Collie, ordered them at gun point to get on to the back of the said van and he drove off with them to an unknown destination. In order to disturb the driver and force him to stop the van, Fokazi fired shots in the air. When the driver stopped, Makhura threatened him with a firearm but ended up shooting at him when he did not cooperate. The driver was injured. They managed to escape and sought refuge at Bohlokong Township in Bethlehem. The police eventually arrested them.

4.7 The group which remained at the car with Ndabeni was confronted by the police. A shootout ensued and one policeman, Lourens Cornelius Oosthuizen, was shot and killed. The group escaped and drove towards Lesotho. They were confronted by the police again at Ficksburg. A shoot-out took place. Two members of the SOU, Sebenzile and McGregor were shot and killed at the scene. Nozulu escaped and his whereabouts are unknown until presently. Ndabeni managed to hide in the dam for two days but when he came out he was arrested.

4.8. They were arraigned before the then Bloemfontein Supreme Court. Except Ndabeni, they were charged with conspiracy to commit robbery, murder, attempted murder and illegal possession of firearms and ammunition.

5. TRC HEARINGS

5.1 Not all Applicants appeared before the Amnesty Committee for their applications to be heard. The Applicant's legal representative, Mr Mohlaba, informed the Committee that Applicants no. 4 and no. 5 on the list, Mr. J.J. Mokoena and Mr. Mofokeng, are in custody. He further informed the Committee that his instructions were that Mr Mofokeng and Mr T.J.Mokoena deny guilt as they did not participate in the incident for which amnesty is sought. They formally withdrew their applications. Mr. Mofokeng merely gave evidence clearing his name in this episode.

5.2 Only Messrs Fokazi, Ndabeni and Makhura proceeded with their applications.

5.3 In its submission before the TRC, the ANC explained the purpose for the establishment of SDU's. Among others, the reason was to protect communities which were engulfed by violence at the time when the liberation movements were negotiating a new dispensation with the then government of the day. The ANC had suspended the armed struggle. Communities felt that the police then did not provide adequate protection . They were suspected of being involved in fuelling the violence.

5.4 Evidence was led before TRC that it was common for SDUs from one area to assist SDUs in another area in protecting the community.

5.5 Although it is alleged that Fokazi and Mukhura were not present at the scene where Mr. Oosthuizen was murdered and attempted to kill the others was done, they were also applied for amnesty also in respect of his killing and the attempted murder. They were charged and convicted for his murder on the doctrine of common purpose. They also accept and associate themselves with the killing as they see it as part of an act which arose out of their mission in transporting weapons from Phola Park to Inanda to further a political objective namely, the assistance of another SDU.

5.6 The applicants did not disclose to the trial court their mission to Inanda and the reason for being in possession of a large quantity of weapons at a place. The trial court seemingly convicted them for conspiracy to commit robbery on the only reasonable inference to be drawn for their presence on the farm with such an arsenal of weapons.

5.7 The Applicants deny guilt insofar as the offence of conspiracy to commit robbery on the Orsmond family is concerned. They also testified that Mofokeng and Mokoena were complete strangers to them; that the State witness, Thabo Motaung, who testified against them at their trail approached Makhura after their conviction and "confessed" that he was requested by the police to give false evidence against them and that he was promised money for doing that. The said Thabo died before he could make an affidavit to this effect.

5.8 The Committee considered the evidence tendered by the late Mr Oosthuizen's father who testified that the Applicants have not been truthful in their evidence and they did not make a full disclosure of all facts.

5.9 On the evidence before the TRC, they were satisfied that the Applicants comply with the requirements of the Act; that the actions were done in furtherance of the policies of the ANC and particularly the SDU; that the skirmish with the police and the subsequent shoot-out and killing of Mr Oosthuizen and the possession of weapons was a continuation of the objective, namely to move from Phola Park (Thokoza, Alberton) to Inanda (KwaZulu Natal) to assist another SDU structure from attack by IFP's supporters. It held that the acts associated with a political objective and were not done for personal benefit nor out of malice.

5.10 The three Applicants (Fokazi, Ndabeni, Makhura) were accordingly GRANTED amnesty for murder of Mr Oosthuizen, attempted murder on the other police officers and Mr Collie as well as for unlawful possession of firearms and ammunition. Because Mofokeng and Mokoena deny guilt and involvement on conspiracy to commit robbery they were consequently NOT GRANTED amnesty for this offence.

