PAGE  
6

PORTFOLIO COMMITTEE ON Justice AND CONSTITUTIONAL DEVELOPMENT briefing on trafficking in personS
current legislative framework and provisions contained in the Prevention and Combating of Trafficking in Persons Bill which could be promulgated immediately:
Introduction

1.
This document gives a brief overview of the South African Law Reform Commission’s (SALRC) process in respect of its investigation into trafficking in persons. It provides an exposition of existing common law and statutory law provisions that could be used to prosecute those involved in the trafficking of persons and it highlights the gaps in the current legislative framework. This document further lists the provisions contained in the Prevention and Combating of Trafficking in Persons Bill which could be promulgated immediately and identifies those provisions requiring regulations and/or an implementation plan due to cost implications.
SALRC’s  Process

2.
The then Minister of Justice and Constitutional Development approved the inclusion of the trafficking in persons investigation in the SALRC’s programme on 21 January 2003. In January 2004 the SALRC published an Issue Paper on trafficking in persons with the aim of identifying aspects relating to trafficking in persons in need of legal reform. The Issue Paper also aimed to elicit comments and suggestions from relevant stakeholders and to disseminate information on the issue of trafficking in persons to the public at large. The SALRC distributed the Issue Paper to relevant stakeholders and, on request, to members of the public. An electronic copy of the Issue Paper was also made available on the Commission’s website. The Issue Paper elicited a lively response. Submissions received on the Issue Paper came from government departments, various organisations as well as from ordinary members of the public. 
3.
The Issue Paper was followed by a Discussion Paper, including a draft Bill, which set out the Commission’s preliminary recommendations for law reform relating to the issue of trafficking in persons. The Discussion Paper was published in April 2006. Submissions received on the Issue Paper informed the Commission’s preliminary proposals for law reform as set out in the Discussion Paper. Similar to the Issue Paper, the Discussion Paper was distributed as widely as possible. As part of the consultative process on the Discussion Paper, the Commission held provincial meetings in order to provide an opportunity to interested parties to discuss the Commission’s preliminary recommendations as set out in the Discussion Paper and draft Bill. Consultative meetings were held in Pretoria on 6 June 2006, in Nelspruit on 13 June 2006, in Cape Town on 20 June 2006, in the Eastern Cape on 22 June 2006, in Durban on 27 June 2006, and in Bloemfontein on 29 June 2006. At these consultative meetings, the Commission’s preliminary proposals for law reform were discussed with reference to extensive worksheets compiled for this purpose.
  Attendees were invited to take these worksheets to their respective institutions and to submit the completed worksheets to the SALRC. Worksheets were also distributed via e-mail upon request. In addition to proposals made at these consultative meetings, the SALRC received several written submissions.

4.
A final draft report was tabled for discussion and approval at the Commission’s meeting held on 31 May 2008. Although the Commission in principle agreed with the contents of the report, it decided to delay the approval of the report in order to give those departments on whose line functions the proposed legislation will have an impact another opportunity to comment. The Commission received comments from the Departments of Foreign Affairs, Home Affairs, Social Development and Labour and the South African Police Service. Comments were also received from the Inter-departmental Management Team Steering Committee and the Trafficking in Persons Task Team. The proposed legislation was amended, where possible, to accommodate the comments that were received.

Current legislative framework
5.
While South Africa does not yet have legislation that comprehensively addresses the trafficking of persons, several common law and statutory law provisions can be used to prosecute those involved in the trafficking of persons. Under the common law, depending on the circumstances of each case, such persons can be charged with kidnapping, common assault, assault with intent to cause grievous bodily harm, extortion, attempted murder and murder. Statutory offences are provided for in the Criminal Law (Sexual Offences and Related Matters) Amendment Act,
 the Children’s Act,
 the Sexual Offences Act,
 the Riotous Assemblies Act,
 the Immigration Act,
 the Basic Conditions of Employment Act,
 the Intimidation Act,
 the Domestic Violence Act
 and the Prevention of Organised Crime Act.
 These common law and statutory law offences are discussed in greater detail below.
Common Law

Kidnapping

6.
Kidnapping is one of the means used to recruit persons for purposes of trafficking. Kidnapping consists in unlawfully and intentionally depriving a person of liberty of movement.
 The act of deprivation may take the form of physically moving the person from one place to another or imprisoning the person without physically moving him or her,
 or by enticing him or her away by craft or cunning,
 or through some other act by which the person is deprived of liberty.
 If a person was trafficked by means of kidnapping, a charge of kidnapping could be laid against the perpetrator. However, if the person was kidnapped in another country before being brought to South Africa, it would not be possible for the State to charge the perpetrator with the crime of kidnapping because it is an offence over which the South African courts would not have jurisdiction.
 The circumstances relating to the kidnapping may be relevant in order to shed light on any offences that might have been committed in South Africa.


Common assault and assault with intent to cause grievous bodily harm

7.
Victims of trafficking are usually subjected to various forms of physical abuse in order to break their spirit and to make them submit to the demands of their exploiters. Perpetrators could be charged with one or more of the following forms of assault depending on the circumstances of each case.

8.
A charge of common assault could be laid against perpetrators if they have unlawfully and intentionally applied force to the person of a victim or have inspired a belief in the victim that force is immediately to be applied to him or her. Force includes not only direct application of force but also includes cases of unlawful touching where the manner or nature of the touch is in some way insulting to the victim such as spitting in the victim’s face.

9.
Perpetrators could previously be charged with indecent assault. This form of assault has been repealed by the Criminal Law (Sexual Offences and Related Matters) Amendment Act, which provides for the following offences: sexual assault,
 compelled sexual assault,
 and compelled self-sexual assault.

10.
Perpetrators could be charged with assault with intent to cause grievous bodily harm if serious physical injury, whether applied directly or indirectly, is caused to the person of a victim. It is not necessary that the perpetrator actually caused grievous bodily harm but it is sufficient if the perpetrator intended to cause grievous bodily harm. If the perpetrator intends to cause a grievous injury but causes a slight injury or none at all, he or she may nevertheless be guilty of assault with intent to cause grievous bodily harm. Conversely, if the perpetrator inflicts a serious injury without intending to cause grievous bodily harm, this crime is not committed.
  

Attempted murder and murder

11.
In addition to a charge of rape, a charge of attempted murder could be laid against a perpetrator if a victim of trafficking is infected with the HIV virus as a result of being raped. Where the victim has died from the disease, a charge of murder could be laid against the perpetrator.  

12.
It is, however, difficult to prove murder or attempted murder in cases of harmful HIV-related behaviour. Murder is defined as the unlawful and intentional killing of another person.
 When prosecuting this crime, the State must prove that the accused has committed all the elements of the crime. The State must therefore show that the accused (a) knew that he was HIV positive, and (b) knew or foresaw the possibility that his behaviour would pass on the HIV virus to the victim which would at a later stage cause the death of the victim. However, just because the accused person tested HIV positive does not mean that he was the one who has infected the victim with the virus. Similarly, just because the victim died of AIDS does not mean that she was infected by the accused person. Hence the State will have to prove, beyond reasonable doubt, that the fact that the victim died of AIDS is a direct result of having been raped by the accused. 

Extortion

13.
Perpetrators could be charged with extortion (better known as blackmail). Extortion involves the unlawful and intentional application of coercive pressure by one person upon another in order that the other may feel compelled to provide the extorter with some advantage or benefit which he or she might not otherwise have given.
 Victims of trafficking who refuse to submit to exploitation are often threatened with retaliation against their families as a way of forcing them to submit to the demands of their exploiters. Victims may also be threatened that photos or video recordings of them engaging in sexual conduct will be sent to their families. 

14.
As with kidnapping, it would not be possible to charge perpetrators with any of the offences mentioned above if these were committed outside the borders of the Republic of South Africa.

Statutory law offences

Criminal Law (Sexual Offences and Related Matters) Amendment Act, 32 of 2007

15.
The Criminal Law (Sexual Offences and Related Matters) Amendment Act criminalises trafficking in persons for purposes of any form or manner of exploitation, grooming or abuse of a sexual nature of such person, including the commission of any sexual offence or any offence of a sexual nature in any other law against such person or performing any sexual act with such person.
 A sentence of life imprisonment may be imposed on a person convicted of the offence of trafficking in persons.
 The Act further makes it a criminal offence for a commercial carrier that brings a person into or removes a person from South Africa if the person does not have the documents required for lawful entry into or departure from South Africa unless the commercial carrier can give justifiable reasons for doing so.
 A person convicted of this offence is liable to imprisonment of not less than 10 years if he or she is a first offender, or of not less than 15 years if he or she is a second offender or of not less than 20 years if he or she is a third or subsequent offender.
 A commercial carrier is, in addition to any offence under the Act, liable to pay the cost of the trafficked person’s care, safekeeping and return from South Africa.
 Furthermore, the Act provides that a victim of trafficking is not liable for any criminal offence, including any migration-related offence, which was committed as a direct result of being trafficked.


Children’s Act 38 of 2005

16.
The Children’s Act criminalises the trafficking of children for purposes of exploitation
 and provides for a fine and imprisonment of up to 20 years or both a fine and such imprisonment for anyone convicted of this crime.
 This Act defines exploitation to include all forms of slavery or practices similar to slavery, forced marriage, sexual exploitation, servitude, forced labour or services, child labour and the removal of body parts.
 Apart from criminalising the act of trafficking in children, the Act also criminalises certain behaviour facilitating trafficking in children.
 In terms of the Act the court may suspend all parental responsibilities and rights of parents, guardians and other persons who have parental responsibilities and rights in respect of children pending an inquiry by a children’s court if they were involved in the trafficking of their children.
 The Act broadens the definition of trafficking in the UN Protocol on Trafficking in Persons by, amongst others, adding to the definition the adoption of a child facilitated or secured through illegal means. The Act gives effect to the UN Protocol on Trafficking in Persons.
 Unlike the Protocol, the Act recognises the trafficking of children for purposes of removing their body parts, other than organs. The Act recognises the need for international co-operation between South Africa and countries that are State Parties to the Protocol as well as those countries that have not ratified the Protocol.
 The Act recognises the role that various government departments play in the protection of child victims of trafficking and provides for specific assistance that should be rendered to child victims of trafficking by these departments. The Act identifies certain categories of professional persons who may come into contact with child victims of trafficking and places a legal obligation on them to refer child victims of trafficking to a designated social worker for an investigation to determine whether these children are in need of care and protection.
 Should they be found to be in need of care and protection, the protective measures in terms of the Act will be applicable to them. The Act gives recognition to the vulnerability of foreign child victims of trafficking by stipulating that due consideration should be given to the availability of care arrangements and the safety of the children in the country to which they are to be returned before a decision to repatriate them is taken.
 Likewise, assistance to return to South Africa must also be provided to child victims of trafficking who are South African citizens or who are permanent residents in South Africa.
 The Act also enables the South African courts to prosecute South African citizens, those permanently residing in South Africa or a juristic person or partnership registered in terms of any law in South Africa that commits an act of trafficking in children in another country if such an act would have constituted an offence if committed in South Africa.

Sexual Offences Act, 23 of 1957

17.
The Act provides that any person who keeps a brothel
 is guilty of an offence.
 The Act further lists the circumstances where certain persons (who may somehow be associated with the brothel but who would not normally be considered to be ‘keeping’ a brothel) are deemed to be keeping a brothel.
 Thus, if a victim of trafficking is found at a brothel, the person who is keeping the brothel could be criminally charged.

18.
Section 10(b) of the Act makes it a criminal offence for any person who inveigles or entices any female to a brothel for the purpose of unlawful carnal intercourse or prostitution or conceals in any such house or place any female so inveigled or enticed. The prohibition of concealing a woman in a brothel is aimed at conduct that would “seek to prevent a female enticed into the brothel from being discovered and removed by family or officials”.
  It is committed by concealing the female in a place in the house or place which is a brothel.

19.
Section 10(d) of the Act makes it a criminal offence for any person who procures or attempts to procure any female to become an inmate of a brothel. Depending on the interpretation followed it could imply mere occupancy of a brothel or it could imply an element of imprisonment or loss of autonomy, and could thus refer to the situation where the procured woman is not in a position to leave such brothel of her own volition.
20.
Section 12(1)(a) of the Act provides that it is an offence for any person to take or detain a woman against her will to or in or upon a house or place with intent that she may be unlawfully carnally known by any male, whether a particular male or not. Section 12(3) of the Act provides that the accused will be deemed to have detained a woman if he withholds any wearing apparel with intent to compel or induce her to remain in the place.

21.
Section 17 of the Act penalises persons who knowingly permit any house or place to be used for the purpose of any offence under the Act. A person could therefore be criminally charged if he or she knowingly leases or allows a house or place to be used for the sexual exploitation of victims of trafficking.

22.
Section 20(1)(a) of the Act provides that it is an offence for any person knowingly to live wholly or in part on the earnings of prostitution. In terms of section 21(3) of the Act, a person who is proved to have no visible means of support and who -

(a)
resides in a brothel 

(b)
lives with a prostitute; or

(c)
habitually is in the company of a prostitute -

is deemed to be knowingly living wholly or in part on the earnings of prostitution.

23.
The effect of this presumption is not only to establish that the accused lived on the earnings of prostitution, but also that he or she did so knowingly.
 While the “earnings” referred to here are usually received directly from the prostitute, it is sufficient that the money is given in consideration of the act of prostitution and can therefore be given directly to the trafficker by the client of the prostitute.
 


Riotous Assemblies Act, 17 of 1956

24.
Section 18(2) of the Act provides that any person who -
(a)
conspires with any other person to aid or procure the commission of or to 
commit; or

(b)
incites, instigates, commands, or procures any other person to commit, any offence, whether at common law or against a statute or statutory regulation, shall be guilty of an offence and liable on conviction to the punishment to which a person convicted of actually committing that offence would be liable.
25.
If a trafficker conspires with another person to aid the commission of a crime against a victim of trafficking
 or incites another person to commit an offence against the person of a victim of trafficking,
 he or she could be charged in terms of the above section.
 
Immigration Act, 13 of 2002

26.
This Act regulates entry into and departure from, South Africa and makes it a criminal offence for-

(a)
anyone who enters, remains in, or departs from, South Africa in contravention of the Act;
 or

(b)
anyone who knowingly assists a person to enter or remain in, or depart from
South Africa in contravention of the Act.

27.
For the purpose of entering, remaining in or departing from, South Africa or of assisting any other person to enter, remain or depart from South Africa, section 49(15)(a) of the Act makes it a criminal offence for a person to use or attempt to use any fabricated or falsified document or any document issued by a lawful authority he or she is not entitled to use. This section could be used to charge a person who crosses or assists victims of trafficking to cross the borders of South Africa with fabricated or falsified passports. It could further be used to charge a person who, for example, through financial reward to a corrupt official, obtained a passport issued by a lawful authority. 

Basic Conditions of Employment Act, 75 of 1997

28.
This Act prohibits all forms of forced labour
 and provides that no person may, for his or her own benefit or for the benefit of someone else, cause, demand or impose forced labour.
  Forced labour is not defined in South African law. However, the Forced Labour Convention 29 of 1930
 defines forced labour as all work or service which is exacted from any person under the menace of any penalty and for which the said person has not offered him or herself voluntarily.
 Hence it could be argued that a person who is involved in prostitution or other forms of labour against his or her will is being subjected to forced labour.

Intimidation Act, 72 of 1982 

29.
Victims of trafficking are often compelled to submit to exploitation through acts of intimidation. Such acts include threats of harm to family members of the victims and are punishable in terms of the Intimidation Act.
 The Act makes it a criminal offence for a person who-

(a)
without lawful reason and with intent to compel or induce any person to do any act, assaults, injures or causes damage to any person; or in any manner threatens to kill, assault, injure or cause damage to any person; or

(b)
acts or conducts himself or herself in such a manner or utters or publishes such words that it has or they have the effect, or that it might reasonably be expected that the natural and probable consequences thereof would be, that a person perceiving the act, conduct, utterance or publication fears for his or her own safety or the safety of his or her property or the security of his or her livelihood, or for the safety of any other person or the safety of the property of any other person or the security of the livelihood of any other person.

30.
Paragraph (a) expressly requires intention for a conviction of the crime created in that paragraph. As far as the crime created in paragraph (b) is concerned, intention is not expressly required. In paragraph (b), the words “that it might reasonably be expected that the natural and probable consequences thereof would be that . . .” embodies an objective test, which is difficult to square with the subjective test which the courts apply to determine the existence of intention. The use of the words “that it might reasonably be expected” in the paragraph means that X would only be guilty of the crime created in the paragraph if the reasonable person would have foreseen the result as the natural and probable consequence of his or her conduct. It follows from this that, in order to secure a conviction of contravention of this paragraph, it is sufficient to prove culpability in the form of negligence.


Domestic Violence Act, 116 of 1998

31.
This Act defines a domestic relationship to include a relationship between a complainant and a respondent who share or recently shared the same residence or who is in an actual or perceived romantic relationship of any duration.
 Hence the provisions of the Act could be used where the perpetrator, e.g. a brothel owner, share the same residence with the victim of trafficking. A perpetrator may sometimes start a romantic relationship with one of the victims or may cause her to believe that there is a romantic relationship between them. This is done in order to ensure that the victim keeps an eye over the rest of the victims and to inform the perpetrator of any possible problems. Such a victim would be able to lay a charge in terms of the Act if subjected to any form of domestic violence as defined in terms of the Act.

Prevention of Organised Crime Act, 121 of 1998

32.
This Act makes it an offence to receive or retain any property derived from a pattern of racketeering activity whilst knowing or ought reasonably to have known that such property is so derived, and to use or invest any part of such property.
 A pattern of racketeering activity is defined as the planned, ongoing, continuous or repeated participation or involvement in any offence referred to in Schedule 1. The relevant offences in Schedule 1 are rape, kidnapping, assault with intent to cause grievous bodily harm, indecent assault, contravention of section 20(1) of the Sexual Offences Act,
 and extortion.

33.
The Act further provides for the recovery of the proceeds of unlawful activities
 as well as the civil forfeiture of criminal assets that have either been used to commit an offence or are the proceeds of such offence.
 

34.
Hence, any property or proceeds derived from the exploitation of a victim of trafficking can be forfeited. 
Gaps in the current legislative framework
35.
As the Criminal Law (Sexual Offences and Related Matters) Amendment Act criminalises the trafficking of persons for sexual exploitation only and the Children’s Act criminalises the trafficking of children only, the trafficking of adults, for purposes other than sexual exploitation, is not addressed. 

36.
Although the above-mentioned common law and statutory law provisions could be used to prosecute specific aspects of the crime of trafficking in persons, these laws do not address aspects relating to the prevention and the protection of victims of trafficking in persons.  Furthermore, the current legislative framework, with specific reference to the Criminal Law (Sexual Offences and Related Matters) Amendment Act, does not provide for a number of offences which are created in the Bill, namely those in clauses 5 (debt bondage), 6 (possession, destruction, confiscation, concealment of or tampering with travel documents), 7 (using services of victims of trafficking), and 8 (conduct facilitating trafficking in persons).  However, it should be noted that some of these “new” offences in the Bill are dealt with in some way or another in the Children’s Act, for instance sections 284 (prohibition of trafficking in children) and 285 (behaviour facilitating trafficking in children prohibited). 
Provisions contained in the Prevention and Combating of Trafficking in Persons Bill that neither require regulations nor have cost implications
37.
The following provisions could be promulgated immediately as they neither require regulations nor have cost implications:

(a)
The offences of trafficking in persons; debt bondage; possession, destruction, confiscation, concealment of or tampering with documents; using the services of victims of trafficking; conduct facilitating trafficking in persons; and liability of carriers.

(b)
Clause 10 which deals with extra-territorial jurisdiction and clause 11 which deals with factors to be considered in sentencing. These provisions are closely linked to the offences created in the Bill. 

(c)
Clause 16 which prohibits the criminal prosecution of a victim of trafficking as far as it relates to children. A similar provision is not contained in the Children’s Act.

(d)
Chapter 7 which provides for compensation to victims of trafficking and the State.
(e)
Clause 34 which deals with the trafficking of a child by his or her parent, guardian or another person who has parental responsibilities and rights in respect of the child.

(f)
Clause 35 which provides for the President to enter into agreements with foreign States in respect of matters relating to trafficking in persons.
(g)
Clause 37 which provides for the verification of the legitimacy and validity of travel or identity documents issued or purported to have been issued by the Department of Home Affairs.
(h)
The definitions of abuse of vulnerability, carrier, child, Children’s Act, children’s court, court, Criminal Law (Sexual Offences and Related Matters) Amendment Act, Criminal Procedure Act, debt bondage, designated child protection organisation, exploitation, forced labour, forced marriage, foreigner, guardian, Immigration Act, internet service provider, Minister, National Director of Public Prosecutions, parent, parental responsibilities and rights, person, provincial department of social development, removal of body parts, servitude, sexual exploitation, slavery, and trafficking 

(i)
Amendments proposed to the following laws referred to in Schedule 1:

· Act No. 68 of 1969, Prescription Act

· Act No. 51 of 1977, Criminal Procedure Act
· Act No. 105 of 1997, Criminal Law Amendment Act

· Act No. 112 of 1998, Witness Protection Act

· Act No. 121 of 1998, Prevention of Organised Crime Act

· Act No. 56 of 2001, Private Security Industry Regulation Act

· Act No. 13 of 2002, Immigration Act – only amendments proposed to sections 29 and 49

· Act No 75 of 2008, Child Justice Act

Provisions of the Prevention and Combating of Trafficking in Persons Bill which require regulations and/or an implementation plan due to cost implications
Chapter 1

38.
The following definitions relate to provisions not referred to in paragraph 37. The definitions of accredited organisation, illegal foreign child, prescribe, provincial head, social service professional, social worker, UN Protocol to Prevent, Suppress and Punish Trafficking in Persons.

39.
This chapter further sets out the objects of the Act. For purposes of drafting a Committee Bill containing the provisions referred to in paragraphs 37, this chapter will have to be revised. 

Chapter 2
40.
This chapter provides for the establishment of public awareness programmes or other measures for the prevention and combating of trafficking in persons. This chapter has considerable cost implications.

Chapter 4

41.
Clauses 12 and 13 provides for the reporting and referral of child and adult victims of trafficking, respectively. The reporting and referral of child victims of trafficking are also addressed in the Children’s Act. However, the reporting and referral of adult victims of trafficking require regulations in that the written consent of an adult victim of trafficking to report that he or she is a victim of trafficking must be in the prescribed manner.
 Furthermore, a police official to whom a report has been made or who on reasonable grounds suspects that an adult person is a victim of trafficking must refer that person to an accredited organisation or the provincial department of social development, pending a police investigation into the matter.
 An organisation must be accredited in the prescribed manner.
 Thus, the provisions relating to the accreditation of organisations require regulations.
42.
Clause 14 sets out what should be done with a child victim of trafficking found in the Republic. The same provision is contained in the Children’s Act.  (c)
Clause 15 which provides that a foreigner who is a victim of trafficking is entitled to the same public health care services as those to which the citizens of the Republic have access.

43.
Clause 16 prohibits the criminal prosecution of adult persons who have been certified to be victims of trafficking. A prescribed certificate must be issued to a person found to be a victim of trafficking.
 Regulations regarding the certificate to be issued are required.
Chapter 5
44.
Clause 17 provides that a foreign victim of trafficking must, in the prescribed manner and subject to the prescribed conditions, be allowed to remain in the Republic for a period not exceeding 90 days. Regulations regarding the manner in which a foreigner will be granted approval to remain in the Republic and the conditions on which that approval is granted, are required.
45.
Clause 18 provides for the issuing of a visitor’s permit to a victim of trafficking. However, a victim to whom such a permit is issued must be provided with accommodation and other services. The provision of accommodation and other services has cost implications.
Chapter 6

46.
The Bill provides that the Minister of Social Development must prescribe a system for the accreditation of organisations that will provide services to adult victims of trafficking and must prescribe minimum norms and standards for accredited organisations. A certificate must be issued to each accredited organisation and a quality assurance process must be conducted in the prescribed manner in respect of each accredited organisation. These provisions require regulations.
Chapter 8

47.
Clause 30(1) provides for the repatriation of foreign child victims of trafficking. A similar provision is contained in the Children’s Act. Clause 30(2) provides for the repatriation of foreign adult victims of trafficking and states that, before returning an adult victim of trafficking to his or her country of origin, due consideration must be given to the safety of the person in the country to which the person is to be returned and the possibility that the person might be harmed, killed or trafficked again. This provision will have cost implications if it is found that it is not safe to repatriate a victim of trafficking as accommodation and other services will have to be provided to such a victim.
48.
Clause 32 provides for the repatriation to the Republic of child and adult victims, respectively. The repatriation of child victims of trafficking is also provided for in the Children’s Act. With regard to adults, this clause provides that upon entry into the Republic, a person considered to be an adult victim of trafficking must be referred to an accredited organisation or the provincial department of social development for an assessment, in the prescribed manner, to determine whether he or she is a victim of trafficking. Regulations regarding the assessment of a person are required.  It will also have financial implications.
49.
Clause 33 provides for the escorting of child victims of trafficking from the place where the child was found to the place from which the child was trafficked. A similar provision is contained in the Children’s Act.
Chapter 9

50.
Clause 36 provides for national instructions and directives to be issued by the National Commissioner of the South African Police Service, the Directors-General of Home Affairs and Labour and the National Director of Public Prosecutions. The Bill does not provide a time period within which such national instructions and directives should be issued after the commencement of the Act.
51.
Clause 38 requires the submission of an annual report to the Intersectoral Committee on all cases of abuse or deliberate neglect and all findings that a child is in need of care and protection, insofar as such cases or findings relate to child victims of trafficking. This provision cannot stand on its own as it is linked to clause 40(1)(b) which provides for the establishment of an integrated information system. 
Chapter 10

52.
This chapter deals with the administration of the Act and provides for the adoption of a national policy framework, the establishment of an Intersectoral Committee, the delegation of powers and assignment of duties

� 	The worksheets related to the following aspects: the prosecution of traffickers and other role-players, the protection of victims of trafficking in persons, and the prevention of trafficking in persons.


� 	32 of 2007.


� 	38 of 2005.


� 	23 of 1957.


� 	17 of 1956.


� 	13 of 2002. 


� 	75 of 1997.


� 	72 of 1982.


� 	116 of 1998.


� 	121 of 1998.


� 	Burchell Jonathan Principles of Criminal Law (third edition) Lansdowne: Juta 2005 at 758.


� 	See for example S v Mellors 1990 (1) SACR 347 (W) where X entered a building and kept Y against her will.  X was accordingly convicted of kidnapping.


� 	See for example R v Long 1970 (2) SA 153 (RA) where X pretended to be a photographer’s assistant who had to fetch a little girl from her school to photograph her, and in this way obtained possession of the girl.


� 	Burchell (op cit) at 760.


� 	S v Fraser 2005 (1) SACR 455 (SCA) at 458.


� 	Burchell (op cit) at 682 - 685.


� 	Section 5.


� 	Section 6.


� 	Section 7.


� 	Burchell (op cit) at 690.


� 	Burchell (op cit) at 668.


� 	Burchell (op cit) at 826.


� 	The provisions relating to trafficking contained in the Criminal Law (Sexual Offences and Related 	Matters) Amendment Act will be repealed by their incorporation into the proposed Prevention and 	Combating of Trafficking in Persons Bill. 


� 	Section 71(1) read with the definition of trafficking in section 70.


� 	The offence of trafficking in persons is included in Part I of Schedule 2 of the Criminal Law Amendment Act, 105 of 1997.


� 	Section 71(6)(a) – (b).


� 	This offence is included in Part III of Schedule 2 of the Criminal Law Amendment Act, 105 of 1997.


� 	Section 71(6)(c).


� 	Section 71(5).


� 	The whole Children’s Act will become operational on 1 April 2010. The provisions relating to trafficking contained in the Children’s Act will be repealed by their incorporation into the proposed trafficking legislation. 


� 	Section 284.


� 	Section 305(8).


� 	Section 1.


� 	Section 285.


� 	Section 287.


� 	Section 281.


� 	Section 283.


� 	Section 288.


� 	Section 290.


� 	Section 286.


� 	Section 291.


� 	Section 1 of the Act defines a brothel as “any house or place kept or used for purposes of 	prostitution or for persons to visit for the purpose of having unlawful carnal intercourse or for 	any other lewd or indecent purpose”.  


� 	Section 2.


� 	Section 3.


�	Milton and Cowling South African Criminal Law and Procedure Vol III: Statutory Offences at E3-134.


�	Milton and Cowling (op cit) at E3-100.


�	Milton and Cowling (op cit) at E3-103.


� 	For example a brothel owner who conspires with a client to have sexual intercourse with a victim of trafficking in contravention of section 20(1A) of the Sexual Offences Act, 23 of 1957. In this case the client would be aiding the commission of the crime.


� 	For example assaulting the victim of trafficking.


� 	In S v Jordan 2002 (6) SA 642 (CC) the majority judgment found that a client of a prostitute commits an offence under section 18(2) of the Riotous Assemblies Act, 17 of 1956.


� 	Section 49(1)(a).


� 	Section 49(2).


� 	Section 48(1).


� 	Section 48(2).


� 	This Convention was ratified by South Africa on 5 March 1997.


� 	Article 2(1).


� 	The crime of intimidation may overlap with other crimes such as extortion and assault.


� 	Section 1(1).


� 	Snyman (op cit) at 441.


� 	Section 1.


� 	Section 2(1)(a).


� 	23 of 1957.


� 	Chaper 5 of the Act.


� 	Chapter 6 of the Act.


� 	Clause 13(b).


� 	Clause 13(4).


� 	See discussion under chapter 6 below.


� 	Clause 13(7).





