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ICASA WRITTEN SUBMISSION ON THE SOUTH AFRICAN POST OFFICE BILL (32887) PUBLISHED IN THE GOVERNMENT GAZETTE ON 22 January 2010
A	INTRODUCTION
The Independent Communications Authority of South Africa (Authority) welcomes the publication of the bill and the consultation process attached thereto. The Authority would like to thank the Portfolio Committee on Communications for the opportunity to make comments on the proposed SA Post Office Bill, and would like to participate on the hearings that will take place on 23 March 2010.
GENERAL COMMENTS
1. 	CONSISTENT USAGE OF CONCEPTS
Once promulgated into law, the Bill has to co-exist with other laws that the Post Office is regulated under.  The Authority recommends that words be accorded the same meaning in all the other laws, so as to minimise confusion or misinterpretation. 
 2. 	SECTION 24 – INVESTIGATION OF POST OFFICE 
The Authority performs regulatory oversight over the Post Office, including the annual approval of its tariff increments, on its reserved postal services offerings. The Authority notes that only the Minister is accorded the responsibility of having access to the Post Offices accounts, documents and papers. This appears to dilute the Authority’s oversight. 
Recommendation:
The Authority accordingly recommends that it be permitted to maintain access to such information in order to strengthen its oversight responsibilities. 
3.	SECTION   4 - SEPARATION OF ACCOUNTS
  	Recommendation:
3.1 	We recommend that the creation of the two separate operational divisions, namely; the “reserved” and “non reserved” services be subject to other applicable laws that may regulate conduct in the postal services sector.
3.2 	Further, it is unclear who in the cited section will ensure that financial records and accounts are separated so as to detect instances of cross subsidisation 
3.3  	The Authority notes the absence of a reference to the price cap regulation for reserved services for which the Authority is responsible
4. 	SECTION 29 - REGULATIONS
     	The Authority recommends that there be a clear delineation between the powers set out in section 29 of the Bill and section 2A of the Postal Services Act as there is potential for overlap in this regard.
         
In terms of the ICASA Amendment Act of 2006 the Authority is responsible for the regulation of postal services. It should be noted that before the ICASA Amendment Act of 2006, the regulation of postal services was performed by a Postal Regulator which reported to the Minister. However section 29(b) effectively transfers this function back to the Minister. The Authority seeks clarity as to whether its regulatory functions are being diminished. 
5. 	LIMITATION OF - SECTION 26
	The Authority notes the extension of liability however the section remains of concern due to the South African Post Office’s excessive reliance on this section to escape liability in the past.  The Authority remains concerned that consumer interests may be compromised in the process of limiting the liability of the Post Office.
B	SPECIFIC COMMENTS
1.	NEW INSERTIONS
1.1	The Bill is silent on sector regulatory oversight.  The Consultative Paper provides relevant background on regulatory oversight but this oversight is not captured in the draft Bill.
	
	Recommendation

It is recommended that a section/sub-heading on regulation be inserted. We suggest the insertion of any of the following two options:
	Option 1: “the responsibility for regulating the postal services sector is the function 	of the Independent Communications Authority of South Africa as prescribed in the 	Postal Services Act no 124 of 1998  and the ICASA 	Act no 13 of 2006”. 
	Option 2: “The postal company  in providing the reserved and un-reserved postal 	services shall operate within the framework as defined in the Postal Services Act of 	1998  and the ICASA  Act of 2006”.
1.2. The Authority recommends that the corporate governance issues be aligned with the 	King 3 report.
2.	DEFINITIONS
“Minister” means the Minister of Communications charged with the administration of the Department 

Recommendation
  The Authority suggests that there be parity in definitions in the various sets of postal legislation.  The Minister is defined differently in the Post Bank Bill

3.	SECTIONS (12-13) AND SECTION 15 – BOARD MEMBERS
Existing legislation (SABC, Sentech, ICASA etc) applicable to the ICT sector provides for an inclusive process in the appointment and dismissal of Board members. To the extent that Parliament is actively involved in short-listing processes, interviews and formulation of recommendations. The process ensures wider public participation on a public platform in line with our democratic values. 


Recommendation

The Authority suggests that a process as per other legislation referred to above be followed, which provides for participation of the public and Parliament, while still allocating a significant role to the Minister.  We suggest that the word “Minister” in sections 12-13 be replaced with “parliament”.  

Section 12 is silent about who will conduct interviews.  We recommend that this function be allotted to members of parliament.  
Section 15 compels the board to appoint committee members in consultation with the Minister.  This is a significant departure from existing legislation, including known corporate governance principles.  Further, Section 17 of the South African Postbank bill confers this function solely to the board, the Authority seeks clarity about the rationale for this provision in the Post office bill.


4.	SECTION 23 - APPLICATION OF PUBLIC FINANCE MANAGEMENT ACT	
	Recommendation

	The Authority seeks clarity.  SAPO should also account for the unregulated business.  Accounting records should include non-regulated business.  There should also be no cross-subsidization from the regulated business to non-regulated business. In addition, there should be a provision compelling compliance with universal service obligations as well as provision for related reports required by the Authority.

5.	Section 24: INVESTIGATION OF POST OFFICE
	Under Sections 24 the powers to develop policies and regulations only make reference to the Minister.  
	Recommendation

	The Authority recommends that a clear distinction be made between the roles of the Minister and those of the regulator in terms of the formulation of policies and regulations. To illustrate section 24(1) states that the Minister may appoint a person to investigate compliance by the Post Office with this Act.  The authority asserts that this is a regulatory function. In addition 24(2) makes provision for the Minister to compel the Post Office to provide the relevant documents and data to an investigator appointed by the Minister.  This function is not extended to the Authority.
	In addition, the following statement may be added: 
“In addition to the annual financial statements to be drawn in terms of the Companies Act, the Authority may direct the Company to draw up annual financial statements in a form as determined by the Authority”.
6. 	Section 25: INTERVENTION BY MINISTER
	The Authority recommends that the word “Minister” be replaced with the word “parliament” throughout this section as this is consistent with existing legislation.  The authority suggests the following addition to section 25(1) “Parliament may direct the Post Office to take any action specified by Parliament if an independent auditor establishes that the Post Office”:  
	The authority suggests the retention of section 25 (a)- (c) but the deletion of 25 (d).
7.	Section 30: OFFENCES AND PENALTIES
	The Authority suggests that 30(1) read as follows:
	a) fails to provide access to any books, accounts, documents or assets when required to do so in terms of section 24 or when required by the administrator contemplated in section 25(4) or the regulator
	b) fails to give data or information, or give false or misleading data or information  when required to do so in terms of section 24 of when required to do so by the administrator contemplated in section 25(4) or the regulator.
8.	LEGISLATION
	The Bill is silent on other relevant Acts which are complementary to it such as the Postal Services Act and the ICASA Act. 
	Recommendation

	The Postal Services Act 124 of 1998 can be referred to as the principal Act and others mentioned as supporting Acts.  
C.	CONCLUSION
The Authority welcomes the process and supports the establishment of the legislative framework for the governance of the South African Post Office.


