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Draft summaries of submissions received for 2009.
CR O9 A: Dr MOTSOKO PHEKO
Property Rights

Section 25 of the Constitution, especially subsection (7) should be amended for the following reasons:

· Subsection 7 is a replication of the abolished Native Land Act of 1913

· Restitution of Land Rights Act of 1994 does not do anything to deal with the equitable redistribution of land

· Land is being sold to foreigners

CR 09 B: ISMAIL
This is not a submission in respect of a constitutional amendment, but a plea to the Committee to assist him with a review of restitution of land claim, as he is not happy with the monetary compensation that he received.

CR 09 C: MPUMALANGA HOUSE OF TRADITIONAL LEADERS
Traditional leaders
The submission is that Chapter 12 of the Constitution, which deals with traditional leaders  should be amended to deal with the following:
· Roles and functions of traditional councils must be defined by the Constitution

· Empowerment and definition of the House, the type of entity it is and its role must also be defined

· Recognition of traditional leaders must include all layers of traditional leadership

· Intergovernmental relation must be amended to include the institution of traditional leadership

· The status of the House must be defined ie whether it is a public entity or part of Parliament
· The House’s financial management must be regulated by the Parliament Financial Management Act

CR 09 D: SEKWELE CENTRE FOR SOCIAL REFORM
Pursuant to a work-shop organised by the above-mentioned Centre, we are advised that the following submissions proposing amendments on various aspects of the Constitution, emanate from the said work-shop.

Education

Section 29, with its emphasis on ‘basic education’ should be amended to allow everyone the right to education up to  and including Matric level. Financially burdening school leavers after graduation and listing students who fail to pay with credit bureaus should be scrapped. Private schools should be open to everyone who wants to access them, irrespective of their social status
Children’s rights

Protection afforded to children sometimes outweigh the reason why parents withhold such rights. Children of any age can have an abortion under specific circumstances prescribed by legislation, with an option not to consult their parents. The Constitution should restrict the conditions in which termination of the pregnancy should be performed

Freedom of religion belief and opinion, equality and cultural religious and linguistic communities

The constitution should recognise marriage systems of other religious institutions ie excluding recognition of Muslim and Hindu or Jewish marriages is unconstitutional. Customary marriages should not be the only ones enjoying recognition, and such marriages should not only be only recognised only for the sake of succession, as was the case in Daniels v Campbell.
Property

Section 25 should be scrapped in its entirety as it serves the interests of the rich at the expense of the poor. It is a contentious clause that is used (and abused) by the old and new elite to protect the interests of the property owners while exploiting workers and farm-dwellers.
Local Government

Section 151(2) and (3) are contradictory in the sense that while local municipality have authority, they may not legislate in conflict with provincial or national legislation. This defeats the purpose of creating three spheres of government which are independent.

CR  09 E: ADVOCATES FOR TRANSFORMATION
The above organisation has made submissions under two broad headings:
A:  Supreme Court of AppeaL
This submission, an elaborate argument supported by relevant case law, asserts that the reach of the Supreme Court of Appeals (SCA)’s appellate status has been broadened and the Labour Appeal Court emasculated by an inadvertent omission by Parliament. The submission then analyzes a list  of judgements on this matter, the applicable legislation and approaches to interpretation, and comes to the conclusion that the absurd result that the SCA may now entertain appeals from the Labour Appeal Court on labour law issues. This is despite the fact that the Labour Appeal Court is a specialist court given exclusive jurisdiction over labour matters by statute. The proposed solution is an amendment of Section 168(3) to place the exclusive jurisdiction of the Labour Appeal Court outside the jurisdiction of the SCA
B. Horizontal Application of the Bill of Rights
This submission highlights a fundamental mistake creeping in, to the effect that a person can only invoke a constitutional right by directly relying on legislation( eg Promotion of Equality and Prevention of Unfair Discrimination Act of 2000 in equality matters) or common law( eg dignity as it applies in the case of defamation of character). This approach, it is argued, is based on a misunderstanding of the value of the Bill of Rights. Another flawed understanding relates to the approach which holds that even if a finding on an unjustified infringement, the Court still has a discretion whether or not to grant appropriate relief, including a declaratory order. Such an approach, it is argued, goes against the spirit of Section 8 of the Constitution. This misunderstanding holds grave dangers for the protection of fundamental rights and that the Constitutional Review Committee needs to make a finding in that regard
CR 09 F: IDASA

Idasa recommends that section 47(1) (c) read with 47(3) of the Constitution be reviewed for the following reasons:
· Section 47(1)(c) states that if a member of parliament becomes ineligible to hold office if he or she is convicted of an offence and sentenced to more than 12 months of imprisonment without the option of a fine. Section 47(3) further confirms that” a person loses membership ogf the National Assembly if that person ceases to be eligible’

· The effect of section 47(1)( c) is that Parliament is unable to remove MPs from office in cases where transgressions do not result in sentences of twelve months or more, or imprisonment without the option of a fine. While Parliament possesses the power to reprimand members in such matters, it is incumbent on political parties to take appropriate disciplinary action, which could involve removal

· Thus the power of Parliament to apply sanctions for transgression, including criminal activity, is a weak and limited one. Specifically, the Constitution allows for a situation where MPs found guilty of fraud or corruption are entitled to serve as representatives in the National Assembly
· In its current form, Section 47(1)© unduly impedes the range of sanctions available to Parliament, and hence its ability to deal with serious ethical or criminal breaches committed by its own members. The section should be amended so that any member of Parliament who is convicted of corruption, fraud or a similar offence involving dishonesty would be ineligible to serve as member of parliament. This position would be directly in line with the Recommendations of the Report on the Independent Assessment of Parliament

CR 09 G: VELDSMAN
Mr Veldsman has submitted a document which suggests that the Constitution ought to be sanitised of bias in favour of religious persons to the disadvantage of persons who do not hold supernatural/deity beliefs, under the following headings:
Languages

The use of an organ of state and/or public resources for the promotion of and ensuring respect for languages used for religious purposes is repugnant to the rule of separation of state and church. Section 6(5)(b)(II) ought to be deleted in its entirety.

Religious observance at state or state-aided institutions.

Section 15(2) is logically inconsistent because religious observance is integrated into meetings/activities at which attendance is not free or voluntary. It is thus impossible to make an equitable arrangement in such circumstances if the arrangement requires the singling out of a person who does not have supernatural/deity beliefs. Having to leave a meeting/activity at which attendance is not free or voluntary to avoid having religion foisted on someone can never be an “equitable arrangement, and constitutes an unfair discrimination by being repugnant to the right to freedom of conscience, religion, thought, belief and opinion
Expression

The terminology ‘conscience, religion, thought, belief and opinion’ communicates the ambit of human contemplation and there are to many examples of advocacy and manifestations of hatred that are based on these, other than on ‘religion”, which are as repulsive as advocacy of hatred that is based on religion. The exalted status given to religion in this regard provides no logical or rational reason to distinguish between contemplation categorised as religious in nature and contemplation that does not include supernatural/deity beliefs. Therefore “conscience, thought, belief and opinion’ should be includes as additional grounds under advocacy of hatred in Section 16(2)(C)
Arrested, detained and accused persons

There is no justification for Section 35(2)(f) to give an exalted status  to a religious counsellor, as opposed to a counsellor who does not propagate supernatural/deity beliefs. There is no reason to restrict the nature of counselling to religious counselling. The phrase “religious counsellor’ should be replaced by “contemplation counsellor”
State of emergency

Section 37 contains a table of non-derogable rights and the first item on the table relates to equality but whittles down the number of grounds relating to unfair discrimination, as compared to Section 9 proper in the Bill of Rights. There is no logical or rational reason for the exclusion of grounds like gender, pregnancy, marital status, sexual orientation, age, disability, conscience, belief, culture and birth. Once again, conscience, religion, thought, belief and opinion’ should replace the word “religion”
Schedule 2

Multiple deferential references to a deity in the Preamble are unnecessary and alienate a sizeable portion of South Africans, but the removal of such references may not be advisable for fear of triggering a violent furore from those affected by such removal. However, Schedule 2, which deals with oaths or solemn affirmations required from certain functions. Each paragraph in Section 2 includes the expression(in the case of oaths ‘So help me God).Such inclusions are not necessary and the appearance of the term ‘God’ thirteen times in the Constitution contradicts the Constitutional Court’s view that the Constitution is secular. The removal of such ‘terms’ would make the Constitution to appear less like a religious document
CR 09 H: MCLEOD

Mr McLeod has submitted a lengthy document in support of an urgently necessary moral and spiritual renaissance in Africa, to that end, he proposes the following amendments:

· All references to God be removed from the Constitution to confirm the secular status of the constitution, comply with the incontrovertible fact that there is no direct evidence of the existence of God, and that the Constitution is the supreme law of the land which should not be confused by association with ‘God’s law” Opportunities should be provided for authentic moral integrity based on indigenous social values free from influence from religious faith, and assure impartiality to all religions and worldviews as defined in the constitution
· The constitution should establish and include basic rights in accordance with the precepts of ubuntu for all sentient beings, to apply equally to people, the natural environment and Africa’s animal order

CR 09 I: MKHALIPHI
The submission starts by pointing out that the most recent copies of the Constitution contain several embarrassing errata in the form of words being misspelt and other printing errors and he suggests that the relevant government departments take this matter up, over and above proof-reading and certification of updated copies of the Constitution. Reference is also made on the need to focus on certain ‘incomplete ‘sections where the Constitution envisages enactment of national legislation to elaborate or regulate certain stipulation eg section 139(8). A suggestion is made, in the spirit of the advancement of the Constitution as an on-going project, that on-going programmes should be embarked upon
CR 09 J SELAMOLELA

This submission was made on behalf of NABCAT Limpompo, and does not relate to any constitutional amendment issues, but a lack of transformation within the construction industry, including the sidelining of black contractors by the Government in the awarding of projects, as well as a lack of skills transfer in joint ventures between black and white contractors

CR 09 K: NCUBE

This submission relates to the recent protests as manifestation of material inequalities, and does not raise any issues for constitutional amendment in any manner or form.
CR 09 L: NATIONAL HOUSE OF TRADITIONAL LEADERS

The essence of this submission is that, despite the fact that the institution of traditional leadership is recognised in Chapter 12 of the Constitution, the extent to which such recognition is superseded by other provisions of the Constitution is not clear. The following proposed amendments should be considered:

· The definition of a traditional leader should be defined to include “any person, who, in terms of customary law of the traditional community concerned, holds a traditional leadership position’

· An overhaul of Section 211 in the form of a wholesale amendment that specifically guarantees and recognises the institution of traditional leadership, and provides assurances that Parliament shall not enact any legislation conferring on any authority the right to withdraw the recognition to or from a traditional leader foe any purpose or detracting or derogating from the honour or dignity of such institution.
· Section 212 should be amended to clearly reflect the roles, functions and powers of a traditional leader. As things stand, Chapter 7 of the Constitution, which deals with local government, deprives traditional leaders of their right to govern their own communities. In the interest of rapid service delivery and development, it is proposed that the powers, functions and duties of any local government be performed by traditional leaders
· With regard to functions of a traditional leader, national and provincial government should, through legislative or other measure, provide a role for traditional councils or leaders in respect of matters like arts and culture, health, land administration, agriculture, welfare, administration of justice etc

· If an organ of state considers allocating a role for traditional council or leader in terms of the above provision, it must seek the concurrence of the Minister of the organ of state concerned or the Member of the Executive Council, as the case may be and consult with the relevant structures of traditional leadership and the South African Local Government Association

· In pursuing the above objectives, there following need to be taken into account:

· Ensuring the allocation of a role or function is consistent with the Constitution and applicable legislation

· Takes the customary law and customs of the respective traditional communities into account

· Striving to ensure that the allocation of roles or functions is accompanied by resources, the accounting measures of which are put in place

· Ensuring that, where possible, the allocation of roles or functions is implemented uniformly in areas where institutions of traditional leadership exist

· Promoting the ideals of cooperative governance, integrated development planning, sustainable development and service delivery through the allocated functions or roles

· Upon allocating a role or function to traditional leaders or council, the organ of state must monitor the implementation of the function or role to ensure consistence with the Constitution of the performance or withdrawal of the resources upon non-performance.
Lastly, the National House of Traditional Leaders propose that traditional leaders be represented in all legislative making bodies, including Parliament.

CR 09 M: ROBB
The submitter argues that the constitution should make it clear that the legal capacity of a person should not be taken arbitrarily, and that, even for those with impaired mental functioning, there must be a recourse to supported decision making. No adult should be discriminated against because of a psychological disability, and this should be incorporated into the constitution. The term ‘conscience’ may suffice, but including psychological/physical disability will enrich the constitution in line with the United Nations Convention on the Rights of People with Disabilities, which has been ratified.

CR 09 N: RUITERS

The submitter’s handwritten letter of submission was indecipherable, and without any contact details on the said letter, we could not offer him the opportunity to re-submit a legible submission.
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