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Comment on the Division of Revenue Bill

With specific focus on Public Transport

Technical Comments to NCOP, Select Committee on Appropriations from the City of Cape Town 
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References:

· The main Body of the Bill - pages 2 - 23

· Public Transport Operations Grant Framework - pages 129 and 130 of the Bill (a Schedule 4 allocation)
· Public Transport Infrastructure and Systems Grant Framework - pages 154 and 155 of the Bill (a Schedule 6 allocation)
Comments:

1. Clause 8 of the Bill deals with Conditional allocations to municipalities:
Clause 8(2), states: "An envisaged division of conditional allocations to local government from the national government’s share of revenue anticipated to be raised nationally for the next financial year and the 2012/13 financial year, which, with the exception of what is provided in subsection (4) in relation to the Public Transport Infrastructure and Systems Grant, is subject to the annual Division of Revenue Acts for those years, is set out in Column B of the Schedules referred to in subsection (1)."

The wording of clause 8(4) is as follows: "Notwithstanding anything to the contrary contained in subsection (2), in respect of the Public Transport Infrastructure and Systems Grant, funding which is specifically approved by the National Treasury in relation to transport contracts for capital projects must be regarded as being firm allocations for the next financial year and the 2012/13 financial year that will not be altered downwards in the Division of Revenue Acts in respect of those financial years."

1.1
There is no indication of the process to be followed in order to get funds approved by National Treasury (NOT the National Department of Transport process which is outlined in the Framework for accessing the 2011 allocation of the grant).

1.2 These conditions are NOT in alignment with the Framework of the Public Transport Infrastructure and Systems Grant “Process for approval of 2011 MTEF allocations” (pg 154/155 of the Bill) (see discussion below in paragraph 0).
1.3 This process also appears to be limited to Capital projects, yet the grant is for infrastructure (capital) and systems (operating) expenditure. There appears to be a misalignment between the grant framework and this clause.

2. Clause 10 of the Bill outlines the duties of the transferring national officer:

Clause 10(1)(a)(iv) states that: “A transferring national officer must – not later than 14 days after this Act take effect, certify to the National Treasury that –
In respect of a Schedule 6 allocation transferred to a municipality, any business plans requested in respect of how allocations will be utilised by a municipality, have been approved prior to the start of the financial year;”
Clause 10(2) states: “The transferring national officer must submit all relevant information and documentation referred to in subsection (1)(a) to the National Treasury within 14 after this Act take effect.”
2.1 It is unclear whether there must be a certification or a full submission of all documents.
2.2 It also appears that the business plan is only required if requested, it is uncertain if this is what was envisaged.

2.3 There appear to be numerous different plans referred to in the PTIS&G framework, namely municipal IRPTN plans, PTIS business plan, IRPTN operational plan, Business plans for the PTIS IRPTN expenditure, and it is not clear which one or combination of these plans would be the business plan specified in clause 8.
2.4 Would the Business Plans submitted to NDOT based on the conditions of the PTI&S Grant in the 2009/10 DORA be the required business plan? If not, this is effectively a request for a business plan to be submitted on draft legislation as the Division of Bill effectively only becomes an Act from 1 April, but the submission must be made before the start of the financial year (1 April 2010). 
2.5 If 2.4 is correct, please see the contradiction in clause 15(1) as outlined in paragraph 3.1 below.
3. Clause 15 refers to spending in terms of purpose and subject to conditions:
3.1. Clause 15(1) of the Bill states: “Despite anything to the contrary contained in any law, an allocation referred to in Schedule 4, 5, 6, 7 or 8 may only be utilised for the purpose stipulated in the Schedule concerned and in accordance with the framework published in terms of section 14.” 

There appear to be some differences between the Frameworks for the grant between financial years and the Business Plan drafted in terms of the 2009/10 Framework may not necessarily align with the 2010/11 Framework contained in the Bill now. However, this Business Plan needs to be completed and approved before 1 April 2010 (the start of the financial year) – see 0 above but funding must be used in accordance with the latest framework.
3.2. Clause 15(2)(b) states: “A receiving officer may not transfer any Schedule 5 or 6 allocation or a portion of such an allocation to any other entity or other sphere of government for the performance of a function envisaged in terms of the allocation, unless the receiving officer has entered into a payment schedule with the entity or other sphere of government that will be performing the function, that has been approved by the National Treasury, and

It is a payment for services rendered or goods received, which services or goods were procured in accordance with the supply chain management policy or procurement policy of the relevant province or municipality and for which adequate documentation for payment has been received;“
This clause needs to be tied into the Framework for the PTI&S grant – see paragraph 5 below.

4. Clause 19 of the Bill deals with the conversion of a Schedule 6 allocation. It stipulates that: 

“(1) The national Treasury may, in its discretion or at the request of the transferring national officer, convert an allocation listed in Schedule 6 [Specific purpose allocation] to become an allocation listed in Schedule 7 [Allocations-in-kind] ... if the National Treasury is satisfied that the conversion will prevent under-spending of the allocation.

(2) An allocation that is converted in terms of this section must be paid to or expended on behalf of the same municipality to which the allocation was originally made.”

This clause creates uncertainly and may be deemed to create further risk by contractors if they are unnecessarily delayed or delayed due to circumstances beyond their control/acts of God, etc, meaning that the funding allocated to the project may not necessarily be available as was originally considered. It should be excluded specifically for the PTI&S Grant due to the provisions in clause 8 and it is proposed that it be started with the words “Subject to clause 8,” in order to bring in the required clarity and exclusion of the PTIS grant funding already approved.
5. The Public Transport Infrastructure and Systems Grant Framework

5.1. It appears that the Business Plan is called the Municipal Integrated Rapid Public Transport Network (IRPTN) Plan of which the PTIS business plan (see “Details contained in business plan”) forms part.
There should be some consistency in terminology, or the difference between the various plans should be clearly stipulated or defined. 

5.2. Per the Framework, under Details contained in business plan, it is stated that: “The Municipal IRPTN Plan should be approved at municipal level and contain the following:

· Network operational plans

· Engineering and architectural designs
· Vehicle and technology plans

· Financial, marketing and communication plans for the network services.” 

“The PTIS business plan for the coming year and the MTEF cycle should relate to requests for funding to the approved municipal network plans with funding requests focusing on implementing full phase 1 IRPTN systems during the MTEF period.”
It is not clear if the PTIS business plan is, in accordance with the definitions at the beginning of the Bill, for the financial year (1 April 2010 to 31 March 2011) or municipal financial year (1 July 2010 to 30 June 2011) or the following national or municipal financial years covering the 2011/12 periods, as well as the outer years. It is proposed that this business plan, due to later references on the approval process for the 2011 allocation, should be for the next financial year, as defined earlier in the Bill.
5.3 The second point under the ‘Business Plan’ section of the grant framework does not appear to read correctly. It appears that the plan can be for greater amounts than allocated and these additional amounts can be considered as requests for future or additional funding. It is proposed that this be amended to read: “The PTIS business plan for the municipal financial year coming year and the period covered by the Division of Revenue Act, 2010, MTEF cycle should include the use of existing allocated funds for relate to requests for funding to the approved municipal network plans with additional funding requests focusing on implementing full phase 1 IRPTN systems during the by the end of the 3 year MTEF period to the extent practically possible.”
5.4 If these points under the ‘Business Plan’ section of the grant framework are aligned to the ‘Strategic Objective’ of the grant, it would appear that PTI&S grant funding can only be used  for Integrated Rapid Public Transport Network services and not general transport plans or greater public transport plans. It is not clear if this was the original objective of the grant funding.
5.5 It is also not clear if this is the Business Plan that is spoken of in clause 10 of the Bill, which would then need to be submitted before 1 April 2010 (refer to paragraph 0 above) – in which case the provision in the Framework referred to in 5.2 above needs to be clarified.

5.6 If this provision of the framework must be read in terms of clause 10 of the Bill, then the Business Plan should be approved by Council, see the point raised in 0 below.
5.7 The Conditions of the grant include the following provisions:

5.7.1
The allocation of PTIS funds must be aligned with the Integrated Transport Plan and its IRPTN components as approved by the relevant municipal council.


It appears in this condition that the IRPTN MUST be approved by the Council. This is in contradiction to the point commented on in 5.2 above which only states “should” be approved.
5.7.2
IRPTN designs must recover all direct operating costs of the contracted operators (excluding vehicle capital costs) from fare revenue.

As these are only designs, the wording should be changed and greater clarity provided as follows: IRPTN designs should show that the fare revenue is expected to cover at least the costs planned to be paid to contracted vehicle operators for direct operation of vehicles and depots. 
5.7.3
The term ‘direct operating costs’ should be defined. While it is recommended that it should be a detailed definition, a more generic definition could be worded as follows: Direct operating costs refers to amounts paid to contracted vehicle operators for all costs related to vehicle operations and maintenance but excluding vehicle capital costs. This includes costs of depot operations related to security and minor maintenance.      
5.7.4
Does the term “contracted operators” refer to the vehicle operators only? If not, it must be noted that no system across the world operates without some subsidy. Subsidies range between 30 and 70%. Clarity would be provided if the definition of operating costs is inserted as suggested above.
5.7.5
The Allocation Criteria states: “Budget requests will be evaluated in accordance with the outputs of a municipal IRPTN operational plan which specifies the infrastructure, systems and transitional costs of serving a defined number of passenger trips per day by a given fleet of IRPTN vehicles running on a defined amount of exclusive IRPTN infrastructure (including IRPTN stations, feeder stops, depots and exclusive lanes)

Does this clause imply that the transitional costs can be covered by the PTI&S grant? This aspect needs to be clarified.
5.7.6
The Process for approval of a 2011 MTEF allocation stipulates that:
· “Municipalities will be requested to submit budget requests that are based on sound IRPTN operational plans by 30 July 2010

·  ….
· Municipal provisional allocations will be finalised by 29 October 2010”


This process seems to be contrary to the provisions in clause 8 of the Bill unless it is for allocations over and above those already approved or for allocations not specifically approved by National Treasury at the time of application. See paragraph 1 above.
5.7.7
The requirements contained in the grant framework should be measured against the provision in clause 10 (1) (a) (i) which stipulates that “… allocation frameworks, including conditions and monitoring provisions, are reasonable and do not impose an undue administrative burden on receiving provincial departments and municipalities beyond the provision of standard management information”.
6 The Public Transport Operations Grant Framework contains limited information on the process of municipalities accessing the grant. “Contracting authorities to submit approved business plans regarding envisaged redesigns in terms of IPTNs to DoT for evaluation by August 2010”

It would appear that the first allocation to municipalities will only be made in the 2011/12 financial year. The provisions in this framework need to be aligned to the changing responsibilities between provincial and Local Government as outlined in the National Land Transport Act.
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