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Chairs,

Budget 2010 Tax Proposals – Preliminary comment

We present herewith PricewaterhouseCoopers’ initial commentary on the Tax Proposals included

in the 2010 Budget Speech.

At the outset, we remind members that tax legislation is notorious for having the proverbial “devil in

the detail”. As such, we may remain silent in respect of certain proposals that subsequently turn

out to be objectionable, or we may commend ones that end up less favourable than initially

anticipated, or we may oppose some that are perhaps turn out to be not as harsh as expected.

We therefore eagerly await the actual text of draft amendment bills before submitting more

comprehensive comment.

A. Overall

1. Overall, we consider the tax proposals to be relatively neutral from a taxpayer and tax

practitioner perspective. On balance, the combined effect of the proposals does not appear to

be unduly harsh nor significantly generous. In the current economic climate, we commend

National Treasury and SARS for resisting (largely) the temptation to extract a greater tax

contribution from citizens.

2. For the second year in a row now, we also commend National Treasury for proposing only

limited changes to the tax landscape. This gives taxpayers and tax practitioners an opportunity

to more fully understand and implement the substantial (both in volume and complexity)

changes that were legislated from 2000 to 2008.
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B. Proposals that are welcomed

Limited amnesty

3. We believe that SARS has adequately demonstrated its commitment to widening the tax base

through, amongst others, targeting parties that incorrectly try to remain outside of the tax net.

We share Treasury’s hopefulness that (following on from the amnesty that was offered several

years ago) more people will use this opportunity to regularise their tax affairs.

International Headquarter Companies (“IHCs”)

4. We consider the positioning of SA as the gateway into the rest of Africa as an important

component of fuelling economic growth. Whilst SA is in many respects already an attractive

jurisdiction for establishing the African headquarters of foreign multinationals, the current

Exchange Control and Corporate Tax regimes remain obstacles. We would therefore welcome

measures that would remove these obstacles.

Islamic (“shariah-compliant”) finance

5. For many foreign investors as well as an increasing proportion of SA investors, the non-

existence of clear rules dealing with the taxation of Islamic Finance instruments creates

substantial uncertainty. We welcome Treasury’s proposal to address this.

Environmental measures

6. Under our “Areas of Concern” section below, we mention some reservations in respect of

Treasury’s approach to encouraging more responsible energy consumption and emissions.

However, we do recognise that this important issue is clearly on their agenda and that there is a

clear commitment on the part of Government.

C. Areas of Concern

Combating cross-border tax abuse

7. Whilst we by no means oppose the targeting of abusive tax avoidance schemes, we are

concerned that the proposed anti-avoidance provisions will be so broad so as to also attack

non-abusive scenarios.

8. A case in point is the proposal to restrict the interest-exemption for foreign investors.

 The very important background to SA’s current interest-exemption, is that it encourages

inbound investment into SA irrespective of whether the foreign investor pays tax (on the

interest-receipt) in their home jurisdiction.
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 Some foreign investors may therefore structure their affairs so that they reduce their own

domestic tax liability—but this has no impact on SA’s tax collection; rather, it increases

SA’s attractiveness as an investment destination.

 The current proposal seems to suggest that foreign lenders who suffer high tax in foreign

jurisdictions will continue to enjoy the SA exemption, but for those who suffer low/no tax at

home the message seems to be:

- Remove your funds from SA and invest elsewhere; or

- Pay higher foreign taxes; or

- Pay more tax in SA (even though other foreign lenders are not).

It is hard to see how such a measure will increase SA’s tax collections and/or encourage the

investment of loan-finance into SA.

Furthermore, the suggestion that certain “tradable” debt instruments (bonds, unit trusts, etc.)

and bank deposits will be protected does not offer much comfort. There are many foreign loans

that fall outside these categories, e.g. a foreign company lending money to a SA group-

company to finance the SA company’s local operations.

Formula-based interest allocation

9. It is submitted that the proposal to apportion interest-deductions on the basis of a formula, is

inappropriate. Whilst the Budget Tax Proposals documentation in one place uses the phrase “in

accordance with tax principles”, it then immediately proceeds to propose a formula which (we

submit) flies in the face of well-established tax principles —that is, that the deductibility of

interest should be determined with reference to a direct matching of the borrowing with what the

borrowing is actually intended to finance. It is submitted that this proposal should be withdrawn.

Environmental Incentives

10.Whilst the Budget Proposals have contributed to reducing carbon emissions and energy

consumption by penalising higher emissions (in addition to the electricity levy introduced in

2008), we have yet to see meaningful incentives that reward emission reductions and energy-

savings. The announcement of the electricity levy in the 2008 Budget was accompanied by a

statement that the levy would be complemented by incentives to encourage environmentally

responsible behaviour.

11.It is submitted that, whilst the two 2009 proposals did send a positive message, they are largely

inadequate—besides the fact that one of the two incentives is in any event not yet in operation.

Increased taxation of company cars

12.Under the current regime, it is submitted that company cars are already not an overly lucrative

fringe benefit. For a first car, the employee would be taxed on 90% of the value of the car over

three years, without having actually acquired ownership of the vehicle. (For additional cars,
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96% of the value is taxed within 2 years.) It is submitted that a further increase in the tax will

not be blocking a major tax-reduction mechanism but will instead be reducing an only marginally

attractive benefit into a thoroughly unattractive disincentive.

Unresolved matters

13.In relation to existing rules and previous proposals, there are several matters that (we would

submit) could have been clarified in the Budget to enhance certainty for taxpayers and

investors. Some of these matters are listed below.

Dividends Tax

14.Investors are hoping for greater certainty as regards the implementation date for the change-

over from STC to the Dividends Tax. The only comment made in the Budget in relation to the

change-over, was that further refinements were still being addressed. Whilst there do not

appear to be any major calls for either an acceleration or a delay in the change-over, it is

submitted that taxpayers remain anxious about the ongoing uncertainty as to the date.

Research & Development

15.Substantial uncertainty surrounds the application of the incentives to encourage research and

development expenditure, some of which were specifically submitted to National Treasury last

year. Some R&D activities are being held back in the light of these uncertainties.

Industrial incentives

16.Incentives to encourage investment (e.g. into manufacturing plants) remain inoperative as a

result of a delays like the publication of regulations. Here again, investments that would

otherwise be uneconomic without these incentives would be delayed or potentially shelved.

We thank you for the opportunity to offer our comment. Please do not hesitate to call on us for

further analysis.

Yours sincerely

(Prof) Osman Mollagee

Director: Tax Technical

osman.mollagee@za.pwc.com

082-202-3194


