NPA DRAFT DIRECTIVES ON CHILD JUSTICE ACT

PART 48: CHILDREN IN CONFLICT WITH THE LAW

A. Objectives of the Child Justice Act, 2008 (Act 75 of 2008).

1. The Child Justice Act, 2008 (Act 75 of 2008) (hereinafter referred to in this part as 'the Act'), effective as from 1 April 2010, provides for a criminal justice system that takes account of the vulnerability and special needs of children. The intention is for all children in conflict with the law to be diverted when appropriate and for all such children to benefit from interventions, programs or sentencing options aimed at rehabilitation and reintegration.

2. Care should therefore be taken not to merely withdraw a case where the best interest of the child might call for some intervention.

3. Section 97(4)(a) of the Act requires of the National Director, in consultation with the Minister of Justice, to issue directives regarding all matters which are reasonably necessary or expedient to be provided for in order to achieve the objectives of this Act. In terms of section 97(4)(b) such directives must be submitted to Parliament for approval, before publication in the Gazette. The first directives are required to be submitted to Parliament before commencement of the Act.

B. General requirements for diversion

1. Requirements in terms of Section 52 of the Act:

(a) The child must acknowledge responsibility for the offence (Such acknowledgement need not be tantamount to a plea of guilty).

(b) The child must not be unduly influenced to acknowledge responsibility.

(c) There has to be a prima facie case that includes criminal capacity.

(d) The child, and also a parent, guardian or an appropriate adult, must consent to the diversion.

(e) The prosecution must be in agreement.

2. Prosecutors are not required by the Act to provide reasons for a decision not to divert.

The furnishing of reasons might compromise the presiding officer in any further proceedings and prosecutors should therefore be very careful if reasons are nevertheless provided. Prosecutors should however, record reasons for non diversion in the investigation diary of the docket.

3. Only an accredited service provider may render diversion services (section 56 of the Act). Where prosecutors deal directly with service providers, they should ensure that each diversion programme and diversion service provider have been accredited either by having regard to the published list or by calling for a copy of the certificate.

4. The diversion must always be made an order of court, even where a prosecutor diverts without a preliminary inquiry having been held (see section 42). See F(1)(e) below.

5. Compliance must always be monitored by a probation officer or a suitable person identified by the probation officer (section 57).

6. If a Family Group Conference or Victim Offender Mediation is considered, the victim must also consent thereto (section 61 and 62):

(a) For purposes of informed consent, prosecutors should ensure that the victim is provided with sufficient information regarding the nature of such interventions and the right to refuse to participate.

(b) Where the victim is a child, particular care must be taken and the consent of a parent, guardian or an appropriate adult should, in addition, be insisted upon as necessary .

(c) These will seldom be suitable interventions in the event of a contact crime and in such instances, prosecutors should generally object thereto.

(d) Unless pressing circumstances so require, for instance where the prosecutor is concerned about the victim or the latter so requests for good reason, it is not expected of prosecutors to attend the conferences.

7. Prosecutors are responsible for the ultimate decision whether to divert or not and should not abdicate this responsibility. They also have a duty to ensure that adequate conditions of diversion, commensurate with the crime committed, are imposed and should discuss appropriate and available options with the relevant probation officer. The provisions of sections 52 - 55 apply.

8. All efforts must be made to establish whether the child has previously been diverted. A diversion may still be considered despite a previous diversion or the existence of a previous conviction, if the child will benefit from the proposed programs and if the child, all circumstances taken into account, should be afforded another such opportunity. Diversion is not suitable if it brings the administration of justice into disrepute.

9. The views of victims and investigating officers must be considered in respect of Schedule 2 and 3 offences. Whenever possible, such views should also be obtained and considered in respect of Schedule 1 offences. Although prosecutors are not bound by these views, it should be kept in mind that the victim/person affected has no redress by way of a private prosecution once a diversion has been ordered (section 59(2)).

10. Determining the correct age of the accused is crucial. If after diversion the age of the accused differs from that which was previously accepted as correct, it must be brought to the attention of the presiding officer who ordered the diversion (section 16).

11. The compliance report which is furnished to the prosecutor (section 57(5)) should be brought to the attention of the clerk of the court and a copy filed in the docket.

12. In the event of non-compliance due to the child's fault, section 58(4) applies. The degree of non-compliance and the recommendation by the probation officer should inform the decision whether to proceed with prosecution or to impose more onerous diversion options. The latter must also be made an order of court.

13. Although a successful diversion does not constitute a previous conviction, no prosecution may be instituted following a successful diversion (section 59(1)).

C. The assessment

1. The assessment is vital for purposes of coming to an informed decision and has to be done prior to the child appearing at a preliminary enquiry. If the child is in custody this should be done within 48 hours of arrest.

2. Prosecutors may dispense with such assessment in terms of section 41(3) only in respect of a schedule 1 offence. The reasons for having dispensed with the assessment must be furnished and recorded in terms of section 42.

3. Dispensing with the assessment should be the exception. It may only be done where the prosecutor has sufficient information; where an assessment will not be possible within a reasonable period of time; or where the crime committed is petty.

4. The information obtained during assessment is confidential and may only be used for a legally authorised purpose (section 36(1)), e.g. to determine criminal capacity in accordance with section 11 (2).

5. It may not be used during a bail application, plea, trial or sentencing proceedings in which the child appears.

D. The preliminary inquiry

1. Prosecutors may dispense with the preliminary inquiry when diverting a schedule 1 offence. The directions in par F(1)(e) apply.

2. Despite the inquisitorial nature of the preliminary inquiry, prosecutors should play an active role in the proceedings for purposes of ensuring a just outcome.

3. A preliminary inquiry is not a trial and is not intended to become protracted proceedings for purposes of obtaining the presence of persons not listed as necessary.

4. Whilst information obtained at the inquiry may not be used against the child in any other proceedings, there is no similar provision protecting victims or witnesses. Prosecutors should therefore object to victims or witnesses being called at such an inquiry .

5. Prosecutors should be able to provide all information relevant to the offence, the views of the victim or of the person affected by the crime and those of the investigating officer

6. The inquiry magistrate has a discretion to divert the matter if the prosecutor agrees and the other requirements are met. Where the prosecutor does not consent to diversion in terms of section 47(9) he or she must confirm the presence of sufficient evidence (or the likelihood of obtaining such) for the matter to proceed to the Child Justice Court (see para G).

7. Prosecutors should inform the inquiry magistrate as soon as possible if the matter may not be diverted, provided that there is no likelihood of further information becoming available that might warrant a different decision. This should be done especially where the availability of a different magistrate to preside in any further proceedings might prove difficult. Given the nature of the inquiry the prosecutor should make all attempts possible to prevent the inquiry magistrate from receiving any information that may prevent the magistrate from hearing the trial.

8. If necessary, prosecutors should request a postponement of 48 hours for further investigation in terms of section 48(1)(c) to determine whether diversion is appropriate.

9. Where the child is referred for trial to a child justice court and where the same magistrate who presided in the preliminary inquiry is due to preside, the prosecutor should alert the magistrate to the provisions of section 47(10).

E. Categories of child offenders

1. Children under 10 years:

Such a child does not have criminal capacity (section 7(1)) and cannot be prosecuted but must be referred to the probation officer to be dealt with in terms of section 9(3).

2. Children 10 years or older but under 14 years:

(a) Such a child may only be detained in a police cell or lockup if a child and youth care centre is not available or, if available, does not have a vacancy (section 27).

(b) There is a rebuttable presumption that such a child does not have criminal capacity. If criminal capacity is unlikely to be proved beyond reasonable doubt, the prosecutor must refer the child back to the probation officer to be dealt with in terms of section 9(3) unless the latter has already indicated in the assessment report that, in accordance with section 9(3)(a)(vi), no action is contemplated. Where no action is contemplated the prosecutor should withdraw the charge. In the event of doubt, especially so where the child is closer to 14 or where a more serious offence (schedule 2 or 3 offence) is involved, the issue should become the subject of investigation during the preliminary enquiry.

(c) Unless specific reasons are recorded for exceeding the usual duration, diversion orders may not exceed 12 months in duration in respect of level 1 diversions or 24 months in respect of level 2 diversions. (section 53(5) and (6)).

3. Children 14 years and older but under 16 years (section 30(2)).

(a) If such a child is to be detained in prison, a certificate informing the court that sufficient evidence exists and that the child will be charged with a schedule 3 offence is required.

(b) The DPP is required to authorise prosecutors to furnish such certificates.

(c) In all instances where it is imperative that the child be kept in prison pending the trial, the certificate should be obtained and submitted to the court during application for detention.

4. Children 14 years and older but under 18 years (section 27 (a)/(b):

(a) Such children may only be detained in a police cell or lockup if a child and youth care centre is not available or, if available, does not have a vacancy. However, in respect of a schedule 3 offence, if the child is to be detained following arrest, this must be in a police cell or lock-up (section 27), pending a decision by the inquiry magistrate.

(b) Unless specific reasons are recorded for exceeding the usual duration, diversion orders may not exceed 24 months in duration in respect of level 1 diversions or 48 months in respect oflevel2 diversions (section 53(5) and (6)).

5. Children 14 years or older (section 30(5)(a)).

(a) Such a child may also be detained in prison in respect of a schedule 1 and 2 offence if substantial and compelling circumstances exist.

(b) Substantial and compelling circumstances might be present if the child has a history of violence or aggression or if the available child and youth care centers are not sufficiently secure.

6. Persons 18 years and older but under 21 years (section 4(2)):

(a) In terms of section 4(2) the relevant DPP may direct that such a person, if the offence was committed whilst still under 18 years of age, be dealt with in accordance with the provisions of the Child Justice Act.

(b) The following are to serve as guiding principles- 

(i) a schedule 1 offence;

(ii) if the co-accused is a child;

(iii) if the person was used by an adult to commit the crime;

(iv) where there is doubt regards the age of the person;

(v) where the person appears to be intellectually or developmentally  challenged; or

(vi) where other pertinent and relevant circumstances so demand, such as those listed in para F(3)(b) infra.

(c) A direction should generally not be given where the co-accused are adults, unless the person was used by them to commit the crime.

(d) Allowing for the benefit of proper assessment and appropriate handling does not imply that the person must also be diverted: diversion will depend on the usual weighing up of relevant interests and the prescribed requirements will also need to be met.

(e) The relevant DPP should be requested for a directive at the earliest possible opportunity. This may be done telephonically and as soon as it appears that the person will probably be prosecuted and where any of the above criteria are met.

(f) If the prosecutor holds the view that the person will probably be diverted, the prosecutor may mero motu cause the person to be assessed pending the directive from the DPP.

(g) Prosecutors may, in respect of a schedule 1 offence, if circumstances so dictate and the requirements are met, divert the person without requesting a direction from the DPP. In such instances adult diversion finds application and the diversion is then not in terms of this Act.

F. Categories of offences

1. Schedule 1 (least serious) offences:

(a) Prosecutors may release the child on bail.

(b) Section 59A of the Criminal Procedure Act as it relates to children must be read as follows:

"Prosecutors may in respect of the offences referred to in schedule 1 of the Child Justice Act and in consultation with the police official charged with the investigation authorise the release of the accused on bail. 

(c) A prosecutor may agree at the preliminary inquiry or at the trial proceedings to a diversion or may divert the child at an earlier stage without assessment (para. C supra) and/or without referral to a preliminary inquiry (section 41). In the latter instance the child must still be present when the diversion is made an order of court (section 42) and an assessment by the probation officer should ordinarily still be required.

(d) If asked for guidance by a police officer in terms of section 17 with regards to the need for a preliminary inquiry, prosecutors should ordinarily indicate that the child will have to attend a preliminary inquiry for purposes of ensuring that the child is brought to court.

(e) Prosecutors may decide to dispense with the preliminary inquiry and divert the matter in the following circumstances (provided that all requirements for diversion are met):

(i) Where the crime is a minor one, irrespective of the fact that it is a schedule 1 offence;

(ii) Where the child is not in need of care and protection; and

(iii) Where the child does not have a record of previous criminality.

(f) In these circumstances only Level 1 diversion options may be utilized (section 53(2)(a)).

2. Schedule 2 (more serious) offences:

(a) A prosecutor may release the child on bail (section 21(2) (b)).

(b) Section 59A of the Criminal Procedure Act as it relates to children must be read as follows:

"Prosecutors may in respect of the offences referred to in schedule 2 of the Child Justice Act and in consultation with the police official charged with the investigation authorise the release of the accused on bail.

(c) The prosecutor may, subject to para F(2)(d), agree to a diversion at the preliminary inquiry or trial only after having considered the views of the victim or person with a direct interest and after having consulted the investigating officer.

(d) Diversion may only be agreed to with the authorisation of the Senior Public Prosecutor. If in doubt, the office of the DPP should be contacted for guidance.

(e) Level 1 and 2 diversion options apply (section 53(2)(b)).

3. Schedule 3 (most serious) offences:

(a) A certificate authorizing the detention of a child 14 years and older but under 16 must be issued (Para E(3) supra).

(b) Diversion may only occur in exceptional circumstances with the written consent of the relevant DPP after having considered the views of the victim or of a person with a direct interest as well as the investigating officer (section 52(3)).

Exceptional circumstances may include the following-

(i) particular youthfulness;

(ii) particularly low developmental level of a child;

(iii) presence of particular hardship, vulnerability or handicap (eg where the child heads a household);

(iv) concern raised by the victim;

(v) compelling mitigating circumstances;

(vi) undue influence exerted upon the child in the commission of the offence (e.g. Child used by adult to commit crime (CUBAC));

(vii) witnesses for the prosecution are fragile and/or unwilling to testify; or

(viii) to proceed would be potentially damaging to a child witness/ victim.

(c) Prosecutors should bring deserving cases to the attention of their respective DPP as soon as it seems that a diversion needs to be considered.

The following information must be submitted-

(i) the case docket;

(ii) the assessment report;

(iii) a report by the prosecutor providing-

	a summary of the evidence;


	the preliminary views of the victim or person affected and the investigating officer, in writing and signed by them with aH4 their contact numbers;


	confirmation that the requirements for diversion have been met;


and

	motivated recommendations.


G. The trial in a child justice court (section 63)

1. A referral to a child justice court following the preliminary inquiry means a referral to any court having jurisdiction and therefore may also be a Regional or High Court. In instances where a child is charged with an adult, the court sits simultaneously as an ordinary court and a child justice court. There is no reason to request a separation of trials, even though the child was dealt with separately during the preliminary inquiry.

2. Prevailing prescripts with regards to forum still apply (High or Lower Courts). However the High Court will only be a suitable forum in cases of children 10 years and older but under 14 years of age if compelling reasons exist.

3. The trials have to be prioritised and section 66 places limitations on the length of postponements. Prosecutors should make all efforts to ensure that the trials are finalised speedily.

4. The child has to be informed by the court of his /her rights and the procedure that will be followed. The presence of a legal representative will not alleviate the court of this duty and prosecutors should remind courts of such duty if necessary.

5. Prosecutors should refrain from hostile and inappropriate cross-examination of the child and should, as officers of the court, object, where necessary, to such cross-examination by any other party.

6. The court may divert the case at the request of the prosecutor at any stage prior to the close of the state case (section 67(1) read with section 52(5)). Prosecutors should consider making a request where a diversion would have been favourably considered at an earlier stage had the child accepted responsibility; or where the child is now prepared to consent to the diversion options; or where the court in the exercise of its independent discretion is now prepared to make such order contrary to the decision of the inquiry magistrate. Where the prosecution has previously not agreed to diversion,

there should be compelling reasons for deviating at this stage from the initial decision.

7. The court may also consider diverting the matter at any stage with the consent of the prosecutor (section 52(1)).

8. The court must warn the child prior to making a diversion order that any acknowledgement of responsibility may, upon non-compliance with a diversion order, be recorded as an admission in terms of section 220 of the Criminal Procedure Act. Where the court fails to warn the child, the prosecutor must request the court to do so timeously. The purpose of the warning is to encourage compliance and to ensure that the admission has evidential value (section 67(1)(b)).

9. The proceedings are postponed pending completion of the diversion and in the event of compliance, they are stopped. Given the provisions of section 6(b) of the Criminal Procedure Act, 1977 this will have the effect of an acquittal.

10. Where non-compliance is due to the child's fault, the trial proceeds.

H. Sentencing

1. Prosecutors should take cognisance of the provisions of sections 69 to 78 for purposes of addressing the court on sentence.

2. The minimum sentence provisions in the Criminal Law Amendment Act, 1997 (Act No. 105 of 1997), do not apply (vide Centre for Child Law v Minister of Justice and Constitutional Development and others CCT98/08, 2009 ZACC 18).

3. Prosecutors are encouraged to obtain a victim impact statement. Undisputed victim impact statements are admissible upon mere production.

4. Pre-sentence reports are compulsory and should be requested by the court and not by the prosecutor (section 71(1)(a)).

I. Children used by adults to commit offences (CUBAC)

1. Prosecutors should ensure that case dockets are opened in respect of all adults who are alleged to have used children to commit crime (section 92).

J. Monitoring

J A Child Justice Act Diversion Register of all diverted offenders should be kept.

