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16 February 2010
Child Justice Act 75 of 2008 – draft Regulations

1. Background
The Child Justice Act was passed in 2008 but its commencement was delayed to 1 April 2010 to allow the affected departments enough time to comply with its provisions. The Act establishes a criminal justice process for children, taking into account their specific needs and situation. (Until now, children who come into conflict with the law are still governed by the same laws as adults.
) The process to be followed when dealing with children in conflict with the law requires a great deal from the implementing departments. They also need to work closely if the Act is to be implemented successfully.

Section 97(1) provides that the Justice Minister may make regulations on any matter to achieve the Act’s purpose. These regulations must be made after consulting with the ministers for social development, safety and security (police), education, correctional services and health. Parliament must approve these Regulations once tabled (section 97(2)).  In terms of section 98(3), if parliament does not approve the regulations before the Act commences, then they are deemed approved. 
The Act also provides that the NDPP must issue directives. These are issued in consultation with the Justice Minister. The directives must be submitted to Parliament before they are gazetted, and the first directives issued must be submitted to Parliament before the Act commences. Note that Parliament has not yet received these first directives.

The SAPS National Commissioner must issue instructions (after consulting with the DGs: Social Development, Justice, and Education and the National Commissioner for Correctional Services). These national instructions must be submitted to Parliament 30 days before they are issued. Only then can the instructions be gazetted. The Act requires that the first instructions are submitted to Parliament before the Act commences, but is silent regarding Parliament’s role. 

Note also that the cabinet member responsible for social development in consultation with the cabinet members responsible for justice, education, correctional services, health and safety and security is required to create a national policy framework to develop capacity relating to diversion programmes, to establish and maintain a system for accreditation of diversion programmes and to ensure the availability of resources to implement diversion programmes. This policy framework and system for accreditation must be tabled in Parliament before the Act commences.

Comment

While the draft Regulations have been tabled, the Directives (NDPP with Justice Minister), national instructions (SAPS Commissioner) and policy framework for diversion programmes (Minister Social Development in consultation with implementing departments) have not. The Act requires that all of these are tabled before the Act commences on 1 April 2010. In the case of the directives, Parliament must approve them before they are gazetted. Will Parliament receive them in time? If not, how will it impact on the Act’s implementation?

2. Child Justice Act 75 of 2008: Key provisions

Diversion is a central feature of the Act. Basically, diversion allows a child to be referred away from the formal court system to some form of diversion option or programme. The child does not escape responsibility for his or her actions, but the focus is strongly on intervention to prevent re-offending. The aim is to ensure the best outcome for the child, as well as to promote public safety. As diversion represents an alternative to the formal criminal justice system, the Act carefully regulates this issue, creating a system of checks and balances so that diversion cannot be dismissed as a ‘soft option’. 

The Act introduces other features, including assessment for all children and the preliminary inquiry

2.1. Application

The Act applies to all persons who were under the age of 18 years at the time the proceedings against them were instituted. In exceptional circumstances, however, the provisions of the Bill may apply to some persons between the age of 18 and 21 years – those who were under the age of 18 when the offence was committed. Also, children who are under the age of 10 and who lack criminal capacity are also included within the Bill’s ambit for certain purposes.

2.2. Criminal capacity

The minimum age for criminal capacity is raised from seven to ten years of age, while the State must prove that a child between the ages of ten and fourteen years has criminal capacity. To address concerns that the minimum age set out in the Bill is too low, the Minister of Justice and Constitutional Development is required to consider raising it within the next five years. At present, the criminal justice system does not deal with children who lack criminal capacity, and no legal consequences attach to their actions. While, the Bill does not hold children lacking criminal capacity criminally responsible for their actions, they are nevertheless assessed and dealt with appropriately. For example, if they are children in need of care and protection they will be referred to a Children’s Court or if they require a therapeutic intervention, a probation officer will ensure that they receive this. 

2.3. Assessment before preliminary inquiry

Great emphasis is placed on the first 48 hours after a child is apprehended. In these first 48 hours, the probation officer will assess each child before he or she appears at a preliminary inquiry. The reasons for assessment are many, including estimating a child’s age, asking the child whether or not he or she intends to acknowledge responsibility, considering where the child should be placed and identifying those children in need of care and protection. The probation officer’s report forms part of what is considered by the inquiry magistrate at the preliminary inquiry. Where a child has committed a petty offence, the prosecutor may also decide to divert a matter before it reaches the preliminary inquiry. 

2.4. Release and placement before appearance at preliminary inquiry

The Bill provides for the release and placement of children. The overriding principle for both is that the least restrictive option possible in the circumstances should be considered. Children who are not released before appearing at a preliminary inquiry should be placed in a child and youth care facility or, if this is not possible, in police cell or lockup. 

Police custody, however, is not regarded as suitable for longer periods of detention. Therefore, an inquiry magistrate will decide on where to place a child pending the outcome of the preliminary inquiry or proceedings in a child justice court. Children who remain in detention should be placed in a suitable child and youth care facility. It is also possible for a child to be detained in prison, but only after certain criteria have been complied with, and not where the child is under fourteen years of age. 

2.5. Preliminary inquiry

The preliminary inquiry is an informal procedure, chaired by an inquiry magistrate, whose purpose is to consider a variety of matters concerning the child, including whether or not diversion is appropriate. 

2.6. Diversion

There are two levels of diversions options, the second being reserved for more serious offences and apply to a child who is likely to be sentenced to imprisonment on conviction. The inquiry magistrate may also order the child to appear at a family group conference or victim-offender mediation or any restorative justice option in place of any of the diversion options.

2.7. Trial and sentence

A child, whose matter is not diverted, must appear before a child justice court for plea and trial. A child justice court can divert a matter before the State closes its case, as well as impose alternative sentences.  Residential sentences in child and youth care facilities are provided for, as is imprisonment of children aged 14 to 18 years. The last, however, is intended as a measure of last resort.  

3. Regulations

Please see the attached table which cross references the relevant provisions in the Act to the corresponding Regulation(s)and Forms. 

3.1. The Regulations mostly flesh out how police officials, probation officers, inquiry magistrates, etc, are to go about their responsibilities in terms of the Act. The purpose appears to be to promote ‘best practice’ not only for the sake of the children concerned but also to protect society at large. The Regulations and the accompanying 15 forms address the following broad themes:

· Criminal capacity of children under the age of 14 and age related matters (age estimation).

· Securing a child’s attendance at the preliminary inquiry.

· Release, detention and placement of children before sentence.

· Assessment.

· Preliminary inquiry.

· Diversion.

· Trial.

· Sentencing.

· Legal representation.

· Expungement of records.

· Registration of child’s age by Home Affairs.

· Register of children lacking criminal capacity and access to that register

· Manner of notification.

· Commencement of regulations.

4. Concluding remarks

As already mentioned, in terms of section 98(3), these draft regulations should have been tabled by 1 December 2009. Should Parliament not approve the regulation before the Act commences, they are deemed approved.

The draft regulations have not yet been referred to the Committee, but it would be useful to consider how the Committee intends proceeding, especially considering that there is not much time before the Act comes into operation. In particular, consideration could be given to whether the Committee should request for input on the regulations from the implementing departments. Their corresponding Portfolio Committees should also be informed. In any event, the readiness of the affected departments to implement this Act should be investigated, challenges explored, etc. 

There is also the matter of requesting further public comment. The Bill attracted strong input from civil society, which enriched the final legislation. If time is running short, the Committee could consider at least asking for comment from those civil society organisations and individuals who made submissions to the Committee previously in 2008.

On a technical matter, there appears to be no corresponding regulation for section 58(1)?
� The Criminal Procedure Act 51 of 1977 sets out the procedure that applies to the prosecution of all persons who are accused of committing a crime. The Act makes only minimal provision for the status of children who are in conflict with the law. These include: Requiring that court proceedings are held in camera where the accused is under the age of 18 years; allowing children to be assisted by their parents and guardians in court proceedings; provision for children to be placed under the supervision of a probation officer; and the possibility of being sentenced to reform schools on conviction.
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