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EXPLANATORY MEMORANDUM 

ON THE PROTOCOL AMENDING 
THE DOUBLE TAXATION AGREEMENT
BETWEEN

THE GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA

AND

THE GOVERNMENT OF THE SULTANATE OF OMAN
In order to accommodate changes which the Government of the Republic of South Africa and the Government of the Republic of the Sultanate of Oman are desiring to make to the Double Taxation Agreement (with Protocol) entered into between the Republic of South Africa and the Republic of  the Sultanate of Oman for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with respect to taxes on income which was signed at Muscat on 9 October 2002 (hereinafter referred to as “the Agreement”), a Supplementary Protocol to the Agreement has been negotiated.
The following amendments have been agreed upon:
ARTICLE I
In this Article paragraph 6 of Article 8, which deals with income from Gulf Air, is rendered inoperative on or after 6 November 2007.
ARTICLE II
Article 10 is the Article dealing with dividends in the Agreement.  In this Protocol the original Article 10 is deleted and a new Article 10 is introduced, the provisions of which are in line with other South African treaties.
Article 10

Dividends
Paragraphs 1 and 2 of this Article provide for the common international tax treatment of cross-border dividends, in terms of which the source State in which the dividends are declared may impose a limited withholding tax on the non-resident shareholder, and the State of residence of the shareholder in which the dividends are received may impose full tax.

The limitation on withholding tax rates in the source State imposed by paragraph 2 is as follows:

(a)
the tax is limited to 5% of the gross dividend where the shareholder is a company which holds directly at least 10% of the capital of the company paying the dividend.  This limitation is intended to encourage substantial (i.e. at least 10%) investment by companies in one State in subsidiaries in the other State;

(b)
in all other cases the rate of tax is limited to 10% of the gross amount.

Both limitations apply only if the registered shareholder is also the beneficial holder, i.e. the limitation does not apply to nominee shareholders.

This paragraph will not affect the taxation of the company in respect of the profits out of which the dividends are paid.

Paragraph 3 stipulates that if a company which is resident of a Contracting State, the source State, pays a dividend to the Government of the other Contracting State, the dividend will be exempt from tax in the first-mentioned State. 

For the purposes of paragraph 3, paragraph 4 defines the term “Government” in relation to both Oman and South Africa. 

Paragraph 5 contains the standard definition of what constitutes a dividend.

Paragraph 6 provides that paragraphs 1 and 2 of this Article will not apply in cases where the beneficial owner of the dividends, being a resident of one State, carries on business in the other State through a permanent establishment and derives dividends from shares, the holding of which is effectively connected with the permanent establishment.  In other words, the holding is then regarded to be part of the business assets of the permanent establishment.  The source State is therefore not limited in its taxing rights which are then exercised under the provisions of Article 7 of the Agreement. 

Paragraph 7 deals with the limitation of the right of the source State to impose tax on dividends declared by, or the undistributed profits of, a company which is a resident of the other State.  One situation in which tax may be imposed is where the shareholding is effectively connected with a permanent establishment situated in that other State, as mentioned in relation to paragraph 6 above.

The second situation can best be explained through an example of a company, resident in Oman, which carries on business through a branch in South Africa.  The paragraph provides that South Africa may not impose tax on the dividends declared by such company, even though its profits are partly derived in South Africa, except in so far as the dividends are received by South African resident shareholders.

Paragraph 8 provides that the provisions of Article 10 will not apply if the right giving rise to the dividend was created or assigned mainly for the purpose of taking advantage of the Article by means of that creation or assignment.  This is an anti-avoidance provision.

ARTICLE III
This Article stipulates that subparagraph (ii) of paragraph 3 of the Protocol to the Agreement will be deleted.  This is consequential on the abolishment of the secondary tax on companies.
ARTICLE IV
Paragraph 1 stipulates that the Government of the Sultanate of Oman and the Government of the Republic of South Africa will notify each other in writing through the diplomatic channel of completion of their domestic requirements for the entry into force of this Protocol which will form an integral part of the Agreement.  This Protocol will enter into force in both Contracting States on the date of the later of these notifications. 

Paragraph 2 specifies that:

(a) Subject to subparagraph (b), the effective date of the Supplementary Protocol, in both States, will be on the first day of January next following the date of entry into force of the Supplementary Protocol.
(b) Stipulates that Articles II and III of the Supplementary Protocol will only come into effect once taxation at shareholder level of dividends becomes effective in South Africa.
ARTICLE V
This Article makes provision for the Supplementary Protocol to remain in force as long as the Agreement remains in force.
