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SUMMARY OF MAIN FEATURES OF THE CHILD JUSTICE ACT, 2008 (ACT 75 of 2008)
1.
Section 28 of the Constitution emphasises the best interests of children and singles them out for special protection, affording children in conflict with the law specific safeguards, among others, the right –

(i)
not to be detained, except as a measure of last resort, and if detained, only for the shortest appropriate period of time;

(ii)
to be treated in a manner and to be kept in conditions that take account of the child’s age;

(iii)
to be kept separately form adults, and to separate boys from girls while in detention.

It also gives children the right -  

(iv)
to family, parental or appropriate alternative care;

(v)
to be protected from maltreatment, neglect, abuse or degradation;  and

(vi)
not to be subjected to practices that could endanger the child’s well-being, education, physical or mental health or spiritual, moral or social development.

2.
The Child Justice Act, 2008 (the Act), in broad terms, is intended to establish a criminal justice system for children who are in conflict with the law and are accused of committing offences.  It gives effect to section 28 of the Constitution and South Africa’s international obligations, being a signatory to the UN Convention on the Rights of the Child and the African Charter on the Rights and Welfare of the Child.  

3.
The most significant features of the Act are the following:

(i)
It raises the minimum age of criminal capacity for children from 7 to 10 years.  Children under 10 years cannot be prosecuted for any crime.  Children between 7 and 14 years are presumed to lack criminal capacity unless the State proves beyond reasonable doubt that the child that the child was able to appreciate the difference between right and wrong at the time of the commission of the offence and was able to act in accordance with that appreciation.  The Child Justice Act is aimed largely at children between 10 and 18 years.  
(ii)
It places great emphasis on the assessment of children in conflict with the law soon after they are accused of committing an offence in order to ensure that their individual needs and circumstances are taken into account.

(iii)
It provides for special processes or procedures for securing the attendance of children at court, for their release from detention, as well as for their placement if they are required to remain in custody.  In this regard, arrest is a measure of last resort and other methods of securing their attendance in court are emphasised.  If they are required to be detained before their appearance in court or pending their trial, they are to be detained in a police cell or a prison only as a measure of last resort.

(iv)
It creates an informal inquisitorial, pre-trial procedure, called a preliminary inquiry.  A preliminary inquiry is attended by the child, his or her parents/guardian, legal representative, probation officer, prosecutor and inquiry magistrate.  The objectives of a preliminary inquiry are, among others, to consider the assessment report of the probation officer, to consider the criminal capacity of a child between 10 and 14 years, if necessary, to establish whether the matter can be diverted and if so to consider an appropriate diversion option suited to the needs of the child and which is proportionate to the nature of the offence and to determine the release or placement of a child.  A central feature of the preliminary inquire is to facilitate the disposal of cases in the best interests of children by allowing for the diversion of matters involving children away from formal criminal proceedings in appropriate cases.

(v)
It provides for the adjudication of matters involving children which are not diverted in specially constituted child justice courts.

(vi)
It provides for a wide range of new sentencing options specifically suited to the needs of children with an emphasis on restorative justice where the victim / members of society play an important role.       

(vii)
It provides for the expungement of criminal records of children who have been convicted of certain less serious offences in certain circumstances.  A criminal record of a child can be expunged 5 years after conviction in the case of an offence referred to in Schedule 1 and 10 years after conviction in the case of an offence referred to in Schedule 2.

4.
For purposes of the Criminal Law (Forensic Procedures) Amendment Bill, the following aspects / provisions of the Child Justice Act, 2008, are particularly / directly relevant:

(i)
It is important to note that the Child Justice Act must be read in conjunction with the Criminal Procedure Act, 1977.  The Child Justice Act creates special procedures and mechanisms for children but it also falls back on many of the provisions of the Criminal Procedure Act.  This is confirmed by section 4(3) of the Act which reads as follows:

“(3)
(a)
The Criminal Procedure Act applies with the necessary changes as may be required by the context to any person referred to in this section (a child), except in so far as this Act (the Child Justice Act) provides for amended, addition or different provisions or procedures in respect of that person (child).


(b)
For purposes of paragraph (a), Schedule 5 to this Act, which is not part of this Act and does not have the force of law, contains an exposition of the interface between the Criminal Procedure Act and this Act.”.

The introduction to Schedule 5 provides as follows:

“AUDIT OF THE PROVISIONS OF THE CRIMINAL PROCEDURE ACT AND THEIR RELATIONSHIP WITH THE CHILD JUSTICE BILL

(Section 4 (3) (b))

Explanatory notes:

This Schedule contains an exposition of the interface between the Criminal Procedure Act, 1977, and the Child Justice Act, 2008. It provides guidelines for persons involved in the application of the Child Justice Act. This Schedule does not form part of the Act and does not have the force of law. It is intended only to provide guidance and clarity in respect of the procedures contained in both Acts.

This Schedule should be seen in the context that the Child Justice Act creates numerous new procedures which are not evident from the exposition. The blank spaces in the third column indicate those sections of the Criminal Procedure Act (the CPA) which have not been affected by the Child Justice Act (the CJA) and which would still apply in respect of children.

Moreover, section 4 of the Child Justice Act provides that the Criminal Procedure Act applies in relation to children, except in so far as the Child Justice Act provides for amended, additional or different procedures.”.

Sections 37, 225 and 272 of the Criminal Procedure Act have a bearing on finger prints and identification parades.  The table contained in Schedule 5 indicates that these 3 provisions are not affected at all by the Child Justice Act. 
(ii)
Section 97 of the Act deals with regulations, directives, national instruction and the register.  Section 97(5) requires the National Commissioner of the SPAS to issue national instructions regulating a number of matters, including identity parades.  It reads as follows:

“(5)
(a)
The National Commissioner of the South African Police Service must, after consultation with the Directors-General: Social Development, Justice and Constitutional Development and Education and the National Commissioner of Correctional Services, issue national instructions regulating-

(i)
the attendance of and assistance by a parent, an appropriate adult or a guardian when a child makes a confession, an admission, during a pointing-out or during the holding of an identity parade;

(ii)
all aspects relating to the arrest of a child which are not regulated in section 20 and which, in the opinion of the National Commissioner, require regulation in order to give full effect to that section, including what constitutes compelling reasons justifying an arrest in the case of offences referred to in Schedule 1 and the procedures to be followed when notifying a child's parent, an appropriate adult or a guardian of the arrest;

(iii)
all aspects relating to the service of a summons which are not regulated in section 19 and which, in the opinion of the National Commissioner, require regulation in order to give full effect to that section;

(iv)
all aspects relating to a written notice by a police official which are not regulated in sections 18 and 23 and which, in the opinion of the National Commissioner, require regulation in order to give full effect to that section;

(v)
all aspects relating to the protection of children detained in police custody which are not regulated in section 28 and which, in the opinion of the National Commissioner, require regulation in order to give full effect to that section;

(vi)
all aspects relating to the treatment and conditions of children while in detention at a police cell or lock-up, preliminary inquiry or at a court which are not regulated in sections 28 and 33 and which, in the opinion of the National Commissioner, require regulation in order to give full effect to that section, including the provision of adequate exercise at police cells and the transportation of children to and from court;

(vii)
all aspects relating to locating a parent, appropriate adult or guardian for purposes of attending an assessment as provided for in section 38 (6) in order to give full effect to that section;

(viii)
the manner in which police officials must furnish a report as provided for in section 22 (2); and

(ix)
the issuing of a certificate expunging the criminal record of a child referred to in section 87 (5) (b).

(b)
The Cabinet member responsible for safety and security must-

(i)
submit any national instructions provided for in this subsection to Parliament 30 days before they are issued; and


(ii)
after the expiry of the 30-day period publish them in the Gazette.

(c)
The first national instructions so issued must be submitted to Parliament before the commencement of this Act.

(d)
Any national instructions issued under this subsection may be amended or withdrawn.

(e)
The National Commissioner of the South African Police Service must develop training courses which must-

(i)
include training on the national instructions referred to in this subsection;


(ii)
include social context training in respect of child justice; and

(iii)
provide for and promote the use of uniform norms, standards and procedures,

to ensure that all police officials are able to deal with child justice matters in an appropriate, efficient and sensitive manner.”.

Section 97(9) provides that the directives or national instructions must ensure that adequate steps are taken against any functionary who fails to comply with any duty imposed on him or her in terms of this Act.   

5.
Sections 2 and 3 of the Child Justice Act, 2008, dealing with the objects of the Act and guiding principles, respectively are also important in that they encourage a particular mindset when it comes to dealing with children in conflict with the law:  

“Objects of Act



2.
The objects of this Act are to-


(a)
protect the rights of children as provided for in the Constitution;


(b)
promote the spirit of ubuntu in the child justice system through-



(i)
fostering children's sense of dignity and worth;

(ii)
reinforcing children's respect for human rights and the fundamental freedoms of others by holding children accountable for their actions and safe-guarding the interests of victims and the community;

(iii)
supporting reconciliation by means of a restorative justice response; and

(iv)
involving parents, families, victims and, where appropriate, other members of the community affected by the crime in procedures in terms of this Act in order to encourage the reintegration of children;

(c)
provide for the special treatment of children in a child justice system designed to break the cycle of crime, which will contribute to safer communities, and encourage these children to become law-abiding and productive adults;

(d)
prevent children from being exposed to the adverse effects of the formal criminal justice system by using, where appropriate, processes, procedures, mechanisms, services or options more suitable to the needs of children and in accordance with the Constitution, including the use of diversion; and

(e)
promote co-operation between government departments, and between government departments and the non-governmental sector and civil society, to ensure an integrated and holistic approach in the implementation of this Act.

Guiding principles

3.
In the application of this Act, the following guiding principles must be taken into account:

(a)
All consequences arising from the commission of an offence by a child should be proportionate to the circumstances of the child, the nature of the offence and the interests of society.

(b)
A child must not be treated more severely than an adult would have been treated in the same circumstances.

(c)
Every child should, as far as possible, be given an opportunity to participate in any proceedings, particularly the informal and inquisitorial proceedings in terms of this Act, where decisions affecting him or her might be taken.

(d)
Every child should be addressed in a manner appropriate to his or her age and intellectual development and should be spoken to and be allowed to speak in his or her language of choice, through an interpreter, if necessary.

(e)
Every child should be treated in a manner which takes into account his or her cultural values and beliefs.

(f)
All procedures in terms of this Act should be conducted and completed without unreasonable delay.

(g)
Parents, appropriate adults and guardians should be able to assist children in proceedings in terms of this Act and, wherever possible, participate in decisions affecting them.

(h)
A child lacking in family support or educational or employment opportunities must have equal access to available services and every effort should be made to ensure that children receive similar treatment when having committed similar offences.

(i)
The rights and obligations of children contained in international and regional instruments, with particular reference to the United Nations Convention on the Rights of the Child and the African Charter on the Rights and Welfare of the Child.”.
6.
There are a number of provisions of the Act which have a bearing on the one of the objects of the Act referred to in section 2(e), namely to promote co-operation between government departments, and between government departments and the non-governmental sector and civil society, to ensure an integrated and holistic approach in the implementation of this Act.  These provisions, which also give Parliament an oversight role, are set out below:


“National policy framework
93.
(1) The Cabinet member responsible for the administration of justice must, after consultation with the Cabinet members responsible for safety and security, correctional services, social development, education and health, adopt a national policy framework, relating to all matters dealt with in this Act, in order to-

(a)
ensure a uniform, co-ordinated and cooperative approach by all government departments, organs of state and institutions in dealing with matters relating to child justice;


(b)
guide the implementation and administration of this Act;

(c)
promote cooperation and communication with the non-governmental sector and civil society in order to ensure effective partnerships for the strengthening of the child justice system; and

(d)
enhance service delivery as envisaged in this Act by the development of a plan within available resources.

(2)
The Cabinet member responsible for the administration of justice must-

(a)
within two months after the commencement of this Act, adopt and table the policy framework in Parliament;

(b)
publish the policy framework in the Gazette for public comment two months after it has been tabled in Parliament;

(c)
review the policy framework within three years after its publication in the Gazette and at least once every five years thereafter; and

(d)
amend the policy framework when required, in which case the amendments must be tabled in Parliament and published in the Gazette for public comment, as provided for in paragraph (b).

Establishment of Intersectoral Committee

94.
(1)
There is hereby established a Committee to be known as the Intersectoral Committee for Child Justice.




(2)
The Intersectoral Committee must consist of-

(a)
the Director-General: Justice and Constitutional Development, who is the chairperson of the Committee;


(b)
the National Director of Public Prosecutions;


(c)
the National Commissioner of the South African Police Service;


(d)
the National Commissioner of Correctional Services;


(e)
the Director-General: Social Development;


(f)
the Director-General: Education; and


(g)
the Director-General: Health.

(3)
A member of the Intersectoral Committee may designate a senior official in his or her Department as an alternate to attend a meeting of the Committee in his or her place.

(4)
(a)
The Intersectoral Committee must designate one of its members as deputy chairperson of the Intersectoral Committee, and when the chairperson is not available, the deputy chairperson acts as chairperson.

(b)
If neither the chairperson nor deputy chairperson is available, the members present at a meeting must elect a person from among their number to preside at that meeting.




(5)
The Intersectoral Committee may invite-

(a)
representatives from the non-governmental sector and civil society to its meetings with the view to fostering co-operation between government and civil society in the implementation of this Act; and

(b)
persons to its meetings, when necessary, for technical assistance, support or advice.


Meetings of Intersectoral Committee

95.
The Intersectoral Committee must-

(a)
meet at least twice every year on a date and at the time and place determined by the chairperson; and

(b)
report in writing to the Cabinet member responsible for the administration of justice within one month of every meeting.

Responsibilities, functions and duties of Intersectoral Committee

96.
(1) The Intersectoral Committee is responsible for developing a draft national policy framework, referred to in section 93 (1), which must include guidelines for-

(a)
the implementation of the priorities and strategies contained in the national policy framework;

(b)
measuring progress on the achievement of the national policy framework objectives;

(c)
ensuring that the different organs of state comply with the primary and supporting roles and responsibilities allocated to them in terms of the national policy framework and this Act;

(d)
monitoring the implementation of the national policy framework and this Act; and

(e)
the establishment of an integrated information management system to enable effective monitoring, analysis of trends and interventions, to map the flow of children through the child justice system and to provide quantitative and qualitative data relating, among others, to-

(i)
arrest or methods of securing attendance at criminal proceedings;



(ii)
assessment;



(iii)
preliminary inquiries;



(iv)
diversion;



(v)
children awaiting trial;



(vi)
bail and placement;



(vii)
trials;



(viii)
sentencing;



(ix)
appeals and reviews;



(x)
sexual offences committed by children;

(xi)
children who lack criminal capacity as provided for in section 7 (1); and



(xii)
any other relevant factor.

(2) The Intersectoral Committee may make recommendations to the Cabinet member responsible for the administration of justice with regard to the amendment of the national policy framework.

(3)
The Cabinet member responsible for the administration of justice must, after consultation with the Cabinet members responsible for safety and security, correctional services, social development, education and health-

(a)
within one year after the commencement of this Act, submit reports to Parliament, by each Department or institution referred to in section 94 (2), on the implementation of this Act; and


(b)
every year thereafter submit those reports to Parliament.

(4)
In order for Parliament to review the minimum age of criminal capacity, as provided for in section 8, the Intersectoral Committee must, not later than five years after the commencement of this Act, submit a report to the Cabinet member responsible for the administration of justice, setting out the following:

(a)
The statistics of the following categories of children who are alleged to have committed an offence and the offences they are alleged to have committed:

(i)
Children who are 10 years at the time of the commission of the alleged offence;

(ii)
children who are 11 years at the time of the commission of the alleged offence;

(iii)
children who are 12 years at the time of the commission of the alleged offence;

(iv)
children who are 13 years at the time of the commission of the alleged offence;

(b)
sentences imposed on the children in the categories referred to in paragraph (a), if they were convicted;

(c)
the number of children referred to in paragraph (a) whose matters did not go to trial, as provided for in section 10 (2) (b) on the grounds that the prosecutor was of the view that criminal capacity would not be proved and reasons for that decision in each case;

(d)
the number of children referred to in paragraph (a) whose matters were dealt with in accordance with section 11, whether expert evidence was led, and the outcome of each matter regarding the establishment of criminal capacity;


(e)
an analysis of the statistics referred to in paragraphs (a) to (d); and

(f)
a recommendation based on the analysis as to whether the minimum age of criminal capacity should remain at 10 years as provided for in section 7 (1) or whether the minimum age of criminal capacity should be raised.

(5)
The Cabinet member responsible for the administration of justice must, on receipt of the report referred to in subsection (4), submit the report to Cabinet for approval, and thereafter to Parliament for consideration.

Regulations, directives, national instructions and register

97.
(1) The Cabinet member responsible for the administration of justice, after consultation, where appropriate, with the Cabinet members responsible for social development, safety and security, education, correctional services and health, may make regulations regarding any matter which is required or permitted by this Act to be prescribed by regulation or any other matter which is necessary or expedient to prescribe in order to achieve the objects of this Act.

(2)
The regulations referred to in subsection (1) must be tabled in Parliament for approval.

(3)
The Cabinet member responsible for the administration of justice must by notice in the Gazette-

(a)
determine the persons or the category or class of persons who are competent to conduct the evaluation of the criminal capacity of a child referred to in section 11 (3); and

(b)
in consultation with the Cabinet member responsible for finance, determine the allowances and remuneration of those persons.

(4)
(a)
The National Director of Public Prosecutions must, in consultation with the Cabinet member responsible for the administration of justice, issue directives-

(i)
regarding all matters which are reasonably necessary or expedient to be provided for in order to achieve the objectives of this Act, including diversion, the minimum standards applicable thereto and the factors to be considered when selecting a diversion option, and in particular the following:

(aa)
The diversion of matters in the case of accused persons who, at the time referred to in section 4 (1) (b), were 18 years or older but under the age of 21 years, as provided for in section 4 (2); and

(bb)
the diversion of matters by a prosecutor in respect of minor offences before a preliminary inquiry in terms of Chapter 6;

(ii)
regarding the manner in which matters must be dealt with where an error as to age has been discovered subsequent to the matter being diverted as referred to in section 16; and

(iii)
determining the exceptional circumstances in which a matter may be diverted, as provided for in section 52 (3).

(b)
The Cabinet member responsible for the administration of justice must submit directives issued under this subsection to Parliament for approval, before publication in the Gazette.

(c) The first directives so issued must be submitted to Parliament before the commencement of this Act.

(d) Any directive issued under this subsection may be amended or withdrawn.

(e) The National Director of Public Prosecutions must develop training courses which must-


(i)
include training on the directives referred to in this subsection;


(ii)
include social context training in respect of child justice; and


(iii)
provide for and promote the use of uniform norms, standards and procedures,

to ensure that all prosecutors are able to deal with child justice matters in an appropriate, efficient and sensitive manner.

(5)
(a)
The National Commissioner of the South African Police Service must, after consultation with the Directors-General: Social Development, Justice and Constitutional Development and Education and the National Commissioner of Correctional Services, issue national instructions regulating-

(i)
the attendance of and assistance by a parent, an appropriate adult or a guardian when a child makes a confession, an admission, during a pointing-out or during the holding of an identity parade;

(ii)
all aspects relating to the arrest of a child which are not regulated in section 20 and which, in the opinion of the National Commissioner, require regulation in order to give full effect to that section, including what constitutes compelling reasons justifying an arrest in the case of offences referred to in Schedule 1 and the procedures to be followed when notifying a child's parent, an appropriate adult or a guardian of the arrest;

(iii)
all aspects relating to the service of a summons which are not regulated in section 19 and which, in the opinion of the National Commissioner, require regulation in order to give full effect to that section;

(iv)
all aspects relating to a written notice by a police official which are not regulated in sections 18 and 23 and which, in the opinion of the National Commissioner, require regulation in order to give full effect to that section;

(v)
all aspects relating to the protection of children detained in police custody which are not regulated in section 28 and which, in the opinion of the National Commissioner, require regulation in order to give full effect to that section;

(vi)
all aspects relating to the treatment and conditions of children while in detention at a police cell or lock-up, preliminary inquiry or at a court which are not regulated in sections 28 and 33 and which, in the opinion of the National Commissioner, require regulation in order to give full effect to that section, including the provision of adequate exercise at police cells and the transportation of children to and from court;

(vii)
all aspects relating to locating a parent, appropriate adult or guardian for purposes of attending an assessment as provided for in section 38 (6) in order to give full effect to that section;

(viii)
the manner in which police officials must furnish a report as provided for in section 22 (2); and

(ix)
the issuing of a certificate expunging the criminal record of a child referred to in section 87 (5) (b).

(b)
The Cabinet member responsible for safety and security must-

(i)
submit any national instructions provided for in this subsection to Parliament 30 days before they are issued; and


(ii)
after the expiry of the 30-day period publish them in the Gazette.

(c)
The first national instructions so issued must be submitted to Parliament before the commencement of this Act.

(d)
Any national instructions issued under this subsection may be amended or withdrawn.

(e)
The National Commissioner of the South African Police Service must develop training courses which must-

(i)
include training on the national instructions referred to in this subsection;


(ii)
include social context training in respect of child justice; and


(iii)
provide for and promote the use of uniform norms, standards and procedures,

to ensure that all police officials are able to deal with child justice matters in an appropriate, efficient and sensitive manner.

(6)
(a)
The Director-General: Social Development or any person designated by him or her must keep a register, as prescribed, of children in respect of whom a decision has been made and recorded by a probation officer in terms of section 9 (6).

(b)
The register referred to in paragraph (a) must include the following:


(i)
The personal details of each child;


(ii)
details of the offence in relation to which the decision was made;


(iii)
the decision that was made in respect of the child; and


(iv)
particulars of the child's compliance with the decision, if applicable.

(c)
Access to the register must be limited, as prescribed, to persons or organisations requiring the information for the purposes of record-keeping, monitoring and research.

(7)
For the purposes of section 29, the Director-General: Social Development must, from time to time, provide the Director-General: Justice and Constitutional Development and the National Commissioner of the South African Police Service with all relevant information relating to-


(a)
the location of all child and youth care centres in South Africa;


(b)
the amenities and features of each centre; and


(c)
the level of security offered by each centre.

(8)
The Directors-General: Social Development and Health and the National Commissioner of Correctional Services must each develop training courses which must-

(i)
include training on issues relevant to the respective departments as provided for in this Act;


(ii)
include social context training in respect of child justice; and

(iii)
provide for and promote the use of uniform norms, standards and procedures,

to ensure that all officials in their departments are able to deal with child justice matters in an appropriate, efficient and sensitive manner.

(9)
The directives or national instructions provided for in this section must ensure that adequate steps are taken against any functionary who fails to comply with any duty imposed on him or her in terms of this Act.

(10)
If Parliament is required in terms of any provision of this Act to approve any regulations, directives or national instructions, Parliament must do so within six months of those being tabled in Parliament, failing which they will be deemed to have been approved by Parliament.”.
