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	No.
	Regulation
	Private Sector Inputs
	Organised Labour
	Public Sector
	State Owned Entities
	National Treasury 



	1
	Definitions


	The B-BBEE status level contributor to apply score cards contained in sector codes. 

Ensure that definitions are quoted in full as in the source and make reference to the source. 

The adoption of B-BBEE definition of black, disadvantages white women and the disable. 

The definition of JV to also include skills transfer. 

Define the word offer.


	The new regulations acceptable. 

Include operational and cost benefit to functionality definition.

The subcontracting clause should permit the buying of imported components.

1k. firm price; take into consideration adjustment in accordance with annual increases or decrease in the CPIX. 

Bids to be in SA currency and not linked to foreign exchange even in case of imported goods. 

Provide clarity on the word assurance in the definition for acceptable bid


	Trustee and trust are not relevant in the document. 

Define bidder as bid is defined. 

Insert the word “exclusive of Vat” on comparative price so that all necessary factors are taken into consideration.

Insert the word “specific before service or commodity. 

Provide clarity on the exclusion of Agent, disability, Management as they are still relevant and why the term subcontract when previously it was subcontracting.

Include EME in the list of definitions.


	
	Ambiguities in definitions will be addressed.

Some definitions are captured in the Act and can not be addressed through Regulations.

	2
	Application of the Regulations


	Supports the application of the Regulations


	Include companies in which the state has 50% shareholding.
	Supports the application of the Regulations


	
	Careful consideration shall be taken when dealing with SOE’s given that they have Boards

 

	3
	Planning and stipulation of preference point system to be utilised
	The special conditions to be read and applied in conjunction with section 3
	In support of this clause but recommend that  functionality criteria and the evaluation to be utilised be determined in the bid documents.


	Incorporate regulation 11c of the previous regulation which requires that an organ of state must determine the deliverables or performance indicators.


	
	Special conditions of contract will always stipulate the evaluation criteria.

	4
	The 80/20 preference point system for acquisition of goods works and/or services up to a rand value of R1.0 million
	Welcomes the new threshold. 

Increase threshold from 30000 to 50000

Pricing formula to take into account the feasibility or sustainability of the pricing offered.

Recommends 

50/50 and 60/40 ratio.

Increase threshold to 100mil over 5years or 50mil annually.

Recommend 0 points for status level 8.


	Increase threshold

Consider even split between local production and BBBEE. 

Review the allocation of points. 

On this sentence add “including and up to”
	To ensure consistency with the constitution, works should not be utilised. 

Review the points as they marginalise black companies 

Review the points


	20/10 points to be minimum not maximum points.

Ownership be made mandatory.

Increase threshold.

Align the allocation of points with the Construction Sector Codes Scorecard
	The minimum threshold of R30K will remain at this stage to avoid potential abuse of the system.

The current split is captured in the Act and can not be changed in the Regulations



	5
	The 90/10 preference point system for acquisition of goods works and/or services with a rand value above R1.0 million
	How do you allocate points for JVs

Consider a sliding scale, as the formula may result with a negative score in certain instances and this takes away the comparative basis and fairness.

Break down the pricing weighting into 3 sub components:

Rand value of price

Feasibility of price ito average cost, costing components and benchmark.

Sustainability ito annual price adjustment and how reasonable is the profit margin in cost break down


	Reduce the .point’s gap between level 4 and 5 contributors.

Add the word overall w.r.t to number of points scored to ensure that it is the combination of points referred to. 

The allocation of points between level 4 & 5 leaps thus recommend awarding on an exponential basis.


	
	
	This concern is noted, it needs further work.

	6
	The 80/20 preference point system for the sale and letting of assets up to a Rand value of R1,0 million
	Application of preference in sales and letting of assets would be appropriate to assets already owned by the state.
	Section 6 not clear if it also includes goods as well. 

Points scored should be a more linear progression. Consider the calculation to be done before tax basis in relation to letting & sale of assets to avoid inflated pricing


	Provide clarity as to auctions included in this or provide separate heading.

Allowance be made for individuals as it is seems they are excluded without verification certificate
	
	We may have to separate sale from letting.

	7
	The 90/10 preference point system for the sale and letting of assets with a Rand value above R1,0 million
	
	
	
	
	

	8
	Evaluation of bids based on functionality
	The evaluation for functionality should measure appropriate knowledge and competence ito consulting. The technical appropriateness of any goods.

Regulation 8 be applied to all products subject to regulatory controls
	To ensure compulsory implementation of scoring functionality, the word ‘should” be changed to must. 

The sentence may be interpreted as price is not combined to functionality. Functionality 8.2  the word “should” be must and not should. 8.3 not congruent to the spirit of B-BBEE
	Define point’s allocation for functionality and what the minimum is.
	Not in support of weights of each criterion as it could jeopardise the competitiveness of the open bid system. However may disclose the overall weight that may be carried by a specified category and will identify gatekeeper criteria 

Review the regulation to reflect that part for bids in which functionality will form part of the consideration, part or either the 90/ 80 points will be allocated to functionality

 
	Functionality only applies to services and is always stipulated in special conditions of tender.

During legal refinement issue of semantics will be dealt with.



	9
	Award contracts to bid not scoring the highest number of points
	Provide a detail explanation of approval and process thereof.

Reasons be provided for not preferring the bidder with the highest points
	10.1 built in a clause that will that if the value exceed a certain amount then the next qualifying preference points system would apply to alleviate further delays.
	Provide clarity on the meaning of reasonable or justifiable grounds, how this exception would be evaluated and ulterior motives accounted for. Increase period to 30 days. 

This requirement is already addressed in Municipal SCM regulations, so a repetition of existing legislation
	Reporting to Auditor-General and the relevant treasury would be superfluous for market driven entities as they have institutionalised operative governance structures. 

If reporting is to be done, determine frequency of reporting and the role of the two institutions.


	Reasons for Passover can only be provided once the award is made.

The concern raised on reporting is noted will be explored further.

	10
	Cancellation and re-invitation of bids
	Auditor General to be notified when the approved bidder is not the one with the highest score.
	To be reconsidered as it would be more cost effective to have a justifiable process to inform bidders that an alternative system will be applied. 

Decision to cancel must be advertised. Bidders to be refunded of tender fees paid in the event of cancellation.

Re-invitation of bids to be considered under extra ordinary circumstances such as where no bidder met the minimum functional requirements.

In the event of re-invitation prospective bidders must be given an option to re submit new bids without paying again or to withdraw their further participation
	Include cancellation in respect of material error by organ of state. 

Determine who has the authority to cancel, bid committees or accounting authority. 

Instead of advertising on the media, it is recommended that each bidder that submitted be notified in writing, this will reduce costs.

The act refers to objective criteria and the draft is reasonable and justifiable, clarify.
	Consider granting organs of state the latitude to include dual scale preference point system as an alternative to cancelling and re invitation.
	There may be merit in the concerns raised. It needs to be explored further given the unintended consequences

	11
	General conditions
	11.8 should give consideration to newly established companies with no financial record

.

The definition of locally manufactured to be aligned to the SBD 6.4 par 2&3 Professional Accountants be also admitted to issue verification certificates.

Local manufacturing to be split in terms of pharmaceuticals: 

11.3 To mention as published by the minister from time to time.

Insert duly authorised after the words.

Incentify local manufacturing companies to increase sustainability.

Amend section 11 to include locally manufactured product.

Outline process to be followed
	More emphasis required on local manufacture and clearly defined on what local production or content entails. 

Provide clarity on specific industries. 

Create a balance between local and the need for foreign and R&D investment. 

Give incentive to non- local suppliers to work towards local manufacture. 

2) Clarify if this is part of responsiveness. 

Recommend the submission of certified copy as original will require agencies to issue endless number which might end up being costly 

The requirement for local manufacturing excludes multinationals and it is to the detriment of American companies.

Accreditation process not keeping up with business demand thus forced to pay more for a certificate or be disqualified which could impact on competition and increase cost of business in RSA.

11.8 should allow for certificated that may be revised during a financial year as some elements are not dependant on financial statements. e.g. employment equity. 

11(4) not applicable

11(6) provide more clarity on the availability of such certificates.

11(7) Should make reference to black female owned companies
	Clarify if 11.2 means unresponsive.
	Consider cost factor in validating verification certificates every 12 months. The requirement of verifying B
-BBEE status based on the previous years financial statement inhibits new entrants. 

Consider verification certificates only for new entrants. 

It is recommended that both bidders be allowed to submit their respective final prices.
	There are divergent views on this aspect.

We are of the view that procurement should be used to leverage and support local content.

Procurement should not be used as an Industrial Policy but a support to the Industrial Policy

There are very few  accredited verification agencies at this stage.

Verification of the authenticity of the certificate remains a challenge.



	12
	Principles
	It will be costly to require a JV to submit a combined certificate.

EMEs to be excluded from this principle 12.1

12.3 should cater for multi disciplinary teams.

Subcontracting of not more than 25% is not practical in a PPP structure, recommend reconsideration.

The section is vague on which industries it should apply to.

No detail process to be followed in deciding on industries. Limits the recognition of local manufacturing

Take into consideration the individual B-BBEE status level as parties rarely form a legal entity when forming a JV.

Provide a clear guideline on how incorporated and unincorporated JVs BEE status shall be evaluated.
	In JV point to be awarded based on aggregate B-BBEE status level based on each JV member’s status
	Consider negotiations with suppliers and the concept of multiple awards. 

Provide detail scorecards for tertiary institutions and  public entities
	A consortium or JV should submit a signed letter of intent to enter into a JV with the intended shareholder split. This will assist where the JV is not successful; there is no legal entity that needs to be unravelled. 
	See 5 above

	13
	Declarations
	
	Declarations have no place in these regulations. Delete regulation 13
	The regulation should be clear on conferring authority to condone unsigned declarations
	Bidders to declare conflict of interest. Also declare directors or shareholders found guilty of fraud within 7 years
	This regulation is necessary especially in case of litigation



	14
	Remedies
	Recommends the establishment of procurement ombudsmen to handle appeals.

All organs of state should report cases of restriction.
	Penalties to be introduced for all bidders below level 6 to the functionality points. 

Add: and the contractor has failed to meet the provisions and remedies in the event of a condition remaining unfulfilled 14(1) Support 14e
	1(d) require more clarity as it is ambiguous it also does not indicate parameters
	Review the paragraph to include the finding of fraud by a competent criminal court instead of any other fora.
	Noted

	15
	Tax Clearance
	Indicate at what point or time should this be done w.r.t. to tax matters.


	Clarify if tax clearance certificate has been removed Organ of state to make arrangement with SARS to obtain electronically and seamlessly
	Clarify if originals are no longer required
	Revise the word to avoid excluding bidders who may have a non material unresolved tax issue with SARS.
	There is work group between NT an SARS to simplify the process

	16
	Repeal of Regulation
	
	
	
	
	

	17
	Short title
	
	
	
	
	

	
	Additional Comments


	Procurement set-asides for SMME essential.

Do away with the practice of only allowing participation based on financial status.

National Treasury to introduce an office of procurement ombudsman.

Determine equity claims for trusts.

Targeting should be considered

Consider a B-BBEE status level 4 as 100% and the allocation of points to be spread in terms of price, B-BBEE, local manufacture and employment.

Emphasise compliance to regulations

Recognise the disadvantage of white women and the disabled

Locality ito municipal, regional or provincial should be taken into consideration

Scores for functionality should be allocated and regulation 8 seems to be ultra vires thus requires alignment

Industry charters and charter goals to be used as basis for preferential


	Include graduation principle

Align Employment Equity Act and PPPFA with B-BBEE

Management and Ownership be made mandatory

BEE status of all bidders to be subject to a particular sector code and measured ito such sector code.

Recognise local content 

Prioritise BEE levels as follows.

50%+  Black owned local suppliers

30%+ Black Woman Owned Local Suppliers

25%+ Black Empowered Local suppliers

25%- White owned local suppliers

Foreign suppliers

Organs of state to do away with levy fee for tender collection.

Compulsory briefing sessions to be conducted within 100km of where the actual work will be done.

Regulate shared service centres.

Non-compliant should be treated as non-responsive and therefore not be considered for evaluation.

Threshold reviewed to up to 2mil

Is the verification certificate the only proof required for BEE credentials.

SARS amend the current tax clearance format to include the annual turnover

Verification certificates to be numbered so to be linked to the specific year of verification. (Same format as tax clearance certificate)


	Make pronouncement on set aside

Non-compliant should be treated as non-responsive and therefore not be considered for evaluation.


	 
	There is a legal view that set asides may be unconstitutional.

The mandate is only to align BBBEE with PPPFA.
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