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FIGHTING CRIME WITH SCIENCE




The Portfolio Committee of Police (National Assembly) 
Attention: The committee secretary, Mr. Jeremy Michaels 
Per email: jmichaels@parliament.gov.za  
Friday, October 23, 2009

Dear Mr Michaels

B2-2009 Criminal Law (Forensic Procedures) Amendment Bill

The DNA Project  fully Supports the new Criminal Law (Forensic Procedures) Bill (“The Bill”)which regulates the procurement and retention of DNA Profiles on a National DNA Database for Criminal Intelligence Purposes 

I am writing on behalf of the DNA Project and hereby wish to detail our support and list our recommendations posed in respect of The Criminal Law (Forensic Procedures) Amendment Bill [B2-2009].

The DNA Project welcomes the opportunity to express its views and support in respect of this long awaited Bill, which it has been lobbying for the enactment of, for the past 5 years.  The Bill represents a welcome stand by the South African Government to regulate this important area of the law, which is currently being operated in a legal vacuum due to the ad hoc application of a wholly inadequate and outdated section of the Criminal Procedure Act of 1977. Moreover, the Bill embodies a smart and technologically advanced methodology to not only address the issue of crime in this country, but ultimately to act as a deterrence for criminals, which in turn will enhance public confidence in the criminal justice system. 

The DNA Project hopes that the Portfolio Committee of Police, tasked with reviewing this crucial piece of legislation, will find a way to develop a DNA framework which has the support and conﬁdence of the public and achieves a proportionate balance between the rights of the individual and protection of the public.

Background

The DNA Project is a registered non-proﬁt, public beneﬁt organization which recognises the critical importance of DNA evidence in the resolution of crime. It is committed to advancing justice through the expanded use of DNA evidence in conjunction with a national DNA criminal intelligence database, also known as a 'National DNA Database'. The DNA Project hopes that its efforts will translate into the comprehensive use of DNA analysis for crime detection and prevention in South Africa.

The DNA Project was founded by its Executive Director, Vanessa Lynch, following the murder of her father in 2004. Ms Lynch sought ways in which to meaningfully contribute towards the alleviation of crime in South Africa in a way, which was significant, achievable, tangible and would ultimately have a long term impact towards negating the high crime rate in SA. Following extensive research of successful criminal justice systems worldwide, she soon realised that the alleviation of crime in other countries was being achieved through the implementation and development of a National DNA Criminal Intelligence Database. 

The impact of DNA profiling in SA however, has been limited due to a combination of factors such as insufficient DNA Profiling equipment, inadequate laboratory capacity, outdated legislation, a lack of connected information systems, overwhelming caseloads, and a shortage of  specialist and awareness training. It is regrettable that despite the profound success of DNA analysis and its revolutionary effect in the resolution of crime throughout the world, it remains an alien concept to many key figures in authority in SA as well as throughout the justice system.

As a result of the lagging awareness in South Africa of the value and importance of an expanded DNA Criminal Intelligence Database, SA currently only has in the region of 120 000 DNA profiles on its National DNA Database, and, due to a policy restriction imposed by SAPS, only crime stains that have a known suspect are allowed to be processed and entered onto the DNA database.

In order to overcome the above issues and in order to expand and develop SA’s National DNA Database (NDDSA), the DNA Project (DNAP) submits that the following key areas need to be addressed in SA:

1. Legislation

2. Education

   (i) Postgraduate Qualification in Forensic Analysis: Currently in South Africa, there is no specific training course for forensic biologists. An objective of the DNA Project is therefore to develop a group of competent, professional personnel to perform forensic science examinations who will assist the courts of law to ensure crime resolution. To meet this objective, the DNA Project has been working together with the Criminal Justice System Review Task Team to develop a course aimed at training people with specific skills in forensic DNA analysis. 

This qualification will formalise a learning pathway in the field of forensic biology, will assist in setting the standard of competence required for entrance into this professional field and provide a vehicle of transformation within the forensic biology sector. The level of the qualification is targeted at the fourth year post-matric (equivalent to Honors of a three-year Batchelor of Science). Qualifying learners specialising in forensic DNA analysis will be equipped with the underpinning detailed knowledge of DNA typing and analysis, to competently analyse and reconstruct a crime scene, analyse and interpret forensic findings and provide forensic evidence in a court of law.

   (ii) DNA Awareness Training: The DNA Project believes that in order for the NDDSA to be effective, the quality and quantity of DNA samples delivered to the FSL for analysis must be optimised. To this end, it believes that rigorous training needs to be implemented amongst key sectors of the SAPS and community, namely: amongst lower level police officers, emergency services and security services, as well as the general public. All of these sectors need to be able to assist in containing, as opposed to contaminating, a crime scene, thereby enabling trained forensic personnel to collect and retain usable DNA evidence for profiling and subsequent prosecution.

Currently, the DNA Project publishes general crime scene awareness guidelines on its website www.dnaproject.co.za in an effort to disseminate this important information. However, it is necessary to address a wider audience, through the implementation of specialised training courses, training material and the media. To this end, the DNA Project is investigating the development of a mobile training facility to assist with the training of lower level police officers in the correct handling of crime scenes (where currently a large amount of crucial evidence is lost). 

In addition, the DNA Project has sponsored the development of a CD-ROM to be used for training purposes. The CD-ROM contains basic information about DNA profiling, the NDDSA and current legislation. This information will be of benefit to all officers and trainees, whatever their role or rank, as it will enable them to use the technology of DNA profiling to provide intelligence and corroborative evidence in crime investigation.

The interactive learning package will: 

1. Provide a simple overview of DNA, the techniques of DNA profiling and the benefits of a NDDSA, in crime investigation.

2. Identify the responsibilities of the first officer attending the crime scene in relation to potential DNA evidence.

3. Identify the potential sources, locations and limitations of DNA evidence.

4. Teach the importance of the correct handling and packaging of samples from crime scenes, suspects and complainants.

5. Provide information relating to the legislation that regulates the use of DNA, as an evidential tool.

3. Capacity: The purchase and supply of DNA profiling equipment to the FSL has been an ongoing function of the DNA Project, in order to tangibly assist the FSL’s, as well as create an awareness of the challenges faced by the FSL’s Biology Units in South Africa .The donation of equipment has in addition been found to raise the morale of staff working at the FSL’s Biology Unit, as it illustrates that the public is supportive of their efforts and recognises the limitations under which they currently work.

The DNA Project contracted the services of the British Forensic Science Service (FSS), which is responsible for managing the world’s largest National DNA Database. The FSS and the British National DNA Database are considered worldwide to be the benchmark for DNA forensic practice and the effective use of a DNA database for criminal intelligence purposes. The FSS conducted a Diagnostic Review of South Africa’s FSL’s Biology Unit and the NDDSA. This review provided information on issues such as scene of crime requirements, legislative impact, as well as technical laboratory processes and procedures currently used within the FSL’s Biology Unit. The outcome of the Diagnostic Review by the FSS was a comprehensive findings report with recommendations and proposed solutions, to support the enhancement of DNA processing and the use of an effective national DNA database in South Africa. 

 

The DNA Project’s objectives not only address the backlog of DNA samples currently awaiting analysis, but also seek ways in which to ensure that the size of the National DNA Database is increased to maximise its potential as a criminal intelligence tool. The DNA Project has identified that this can be achieved by specialist analyst training and continuing education; the purchase of additional upgraded laboratory and computer equipment and supplies; scientific validation and implementation of new forensic technologies; facility modifications and contractor-provided services, for assistance in implementing new capabilities and outsourcing reference casework to streamline processes.  

In conjunction with the above key issues, it is submitted that it is imperative that the Portfolio Committee of Police seek to ensure that a body of strategically placed people is convened, who will develop and oversee a DNA Expansion Strategy that will co-ordinate the activities required to meet these objectives. In addition, a large investment needs to be made by the SA Government to ensure that these key objectives are met and to enable the significant benefits of the NDDSA to be achieved.


What are the benefits of a National DNA Database for Criminal Intelligence Purposes?

A National DNA Database operates on the simple premise that identifying offenders more often and more quickly should lead to increased detection of crimes and bring more offenders to justice. As importantly, it also exonerates the innocent.

A DNA Database has the capability of storing DNA profiles obtained from samples from all those suspected and convicted of an offence, as well as holding profiles obtained from stains left at crime scenes. Using DNA Profiling to trace offenders suspected of committing a crime is one of the biggest advances in tackling crime since fingerprinting. When DNA profiling is used judiciously it achieves, inter alia, the following purposes:

1. Quick identification of linked/serial crimes;

2. Earlier arrest of offenders;

3. Valuable criminal intelligence;

4. Earlier exoneration of innocent suspects;

5. Easier identification of bodies

6. Deterrence

Underpinning all of the above is the urgent requirement in SA for the enactment of DNA specific legislation that will govern the upliftment and retention of DNA Profiles on the Database. It is irrefutable that the use of DNA evidence holds promise for all aspects of the criminal justice system. It will ensure prompt and public verdicts and will more often lead to guilty pleas. These guilty pleas would in addition spare already traumatised sexual assault and child victims the trauma of trial. Guilty pleas also save taxpayers money by reducing court staff time and reducing costs for prosecutors and public defenders. Maximising the use of DNA evidence promotes fairness, confidence, and certainty in the administration of these laws.

How Does A DNA Database Translate Into Crime Resolution?

DNA is a powerful tool because each person's DNA is different from every other individual's, except for identical twins. Because of that difference, DNA collected from a crime scene can either link a suspect to the evidence or eliminate a suspect and when evidence from one crime scene is compared with evidence from another, those crime scenes can be linked to the same perpetrator nationwide. Moreover, DNA maintains its integrity so that evidence from crimes committed many years ago may still yield sufficient DNA to conduct an analysis. 

How does a "match” occur on the DNA Database and why is it key to resolving crimes?

The DNA profile derived from every collected sample, be it from a person or crime scene, is analysed to produce a 'DNA profile' for each individual. The database relies on the fact that every person's DNA is unique (unless they are an identical twin). Following collection and analysis of a sample, a new DNA profile can be compared with the profiles stored on the database and a match can arise if, inter alia

· a new scene of crime profile matches the profile of an individual already on the database. This can help to identify a potential suspect very rapidly;

· a new individual's profile matches a stored scene of crime profile from an unsolved crime or crimes on the database. This type of 'speculative search' can identify a potential suspect long after a crime has been committed;

While blood, saliva and semen are still the main sources of DNA for forensic testing, trace amounts of DNA, for example from epithelial cells, are now able to be acquired from touched objects, such as the handle of a weapon, the steering wheel of a stolen car or the inside of a glove. This is known as Touch DNA and is proving to be one of the most valuable sources of evidence found at crime scenes. Equally as important as the analysis of the suspected offender samples, is the analysis of the biological evidence collected from crime scenes, regardless of whether a suspect has been identified in that case. The saliva on the lip of a drink can used by a suspected criminal or the skin cells/hair shed on a woolen cap worn by a suspected criminal can be compared with a suspect's blood or saliva sample. Similarly, DNA collected from the perspiration on a hat or scarf discarded by a rapist at one crime scene can be compared with DNA in the saliva swabbed from the bite mark on a different rape victim.

By helping to convict or rule out a suspect at an early stage, a DNA database saves valuable police and other crime detection resources, leaving them free for other investigations or to be deployed towards more crime prevention.

How does the new Bill support the “matching” of profiles?

The new Bill establishes 5 different sections or indexes on the National DNA Database namely:

1. the Crime Scene Index, containing DNA profiles collected from crime scenes;

2. the Reference Index, containing DNA profiles taken from persons suspected, reported, charged, or cautioned for any recordable offence;

3. the Convicted Offender index (Containing DNA profiles of convicted offenders , which section will apply retrospectively);

4. the Volunteer Index;

5. the staff elimination index

 

A "known sample" or "suspect sample" which is entered onto either the Reference Index or Convicted Offender Index, is a DNA profile uplifted from (amongst other) a person either arrested for an alleged crime or a convicted offender (it could also be a victim). 

A crime scene sample is a sample uplifted from a crime scene (e.g. hair/blood/semen) where the perpetrator is unknown. Given the recidivistic nature of most crimes in SA, a likelihood exists that the individual who committed the crime being investigated was convicted of a similar crime and may already have his or her DNA profile in a DNA database that can be searched by the National DNA Database. Moreover, this type of speculative searching permits the cross-comparison of DNA profiles developed from biological evidence found at crime scenes (known as Crime Scene to Crime Scene Match). Even if a perpetrator is not identified through the database, crimes may be linked to each other, thereby aiding an investigation, which may  lead to the identification of a suspect.

 

In this way, the new DNA Bill permits SA to build up their DNA Database by entering known or suspect samples into the Reference and Convicted Indexes and unknown samples, or crime scene samples into the Crime Scene Index. To find a match, forensic analysts compare the DNA profile obtained from crime scene evidence to the profile from a known individual (e.g., suspect,/ victim).  It goes without saying, that the more "known samples" that exist on the Reference & Convicted Offender Indexes, the greater chance of there being a match when an unknown or crime scene sample is entered on the database and run against the  reference or convicted offended database. 

 

Typically there are three possible laboratory outcomes when a DNA Profile is entered onto the Database:

 

   1. If the DNA profile from a crime scene and known samples are identical , forensic analysts interpret this finding as a "match", or "hit"

   2. If the two profiles are not consistent , the finding is interpreted as a "non-match" or "exclusion."

   3. If there is insufficient data to support a conclusion, the finding is often referred to as "inconclusive."

Why is the size of the Database so important and how do we ensure that the maximum number of profiles are stored on the Database?

 

A comparative analysis:

If we compare match results between the DNA Database in England & Wales (which has the largest DNA Database in the world)  and SA, the number of total profiles on the UK database (4 168 317 versus 123 323 in SA), in particular the HIGH number of known samples , generates a higher number of HITS . 

AS a direct result of the size of the UK Database, in a 5 year period, the UK matched 17 285 crime scene profiles , in other words the crime scene profile of an unknown suspect, was linked to another crime scene where the same profile had been found - that is, the same person committed both crimes. In SA less than 100 samples found at crime scenes matched the same profile found at another crime scene . Given the level of crime in SA and the high rate of recidivism, it is clear that the SA DNA Database is not working nearly as effectively as the UK database, which is directly related to the fact that there are not enough profiles to search on the SA database. If we increase the number of profiles on our database, we will increase the chance of finding a match and linking it to a suspect or at the very least deriving criminal intelligence from the crime scene database which could be used to close down on the unknown suspect, his or her  modus operandi, area of operation and linked profiles which may indicate a syndicate. 

The expansion of the SA DNA Database is thus directly linked to the implementation of the new Bill which will allow for the inclusion of all of these types of profiles, as well as speculative searching between the different types of profiles. The continued success of the DNA Database, will also be achieved through the expansion of the database i.e. profiles must be allowed to be added and RETAINED on the database to ensure its growth. A policy that calls for an unreasonably restricted time period to retain profiles will deride the DNA Database and decrease its effectiveness over time. The larger the DNA Database, the more powerful it is as a criminal intelligence tool.

 

The hit rate in the UK is even higher when they match a known individual to a crime scene - the way that this occurs is by loading the known suspect onto the database and this profile is immediately searched against all the crime scene samples loaded onto the crime scene index - over 5 years, the UK matched 182 612 known suspects to a crime, where previously they had no known suspect. (Of note: is that when a suspect is presented with a positive match in the UK, 85% of the suspects immediately plead guilty).

In SA, over 7 years, less than 100 known suspects were matched to a crime where the suspect was previously unknown. Again, relative to the crime and rate of recidivism in SA, this is not indicative of the situation in this country, and moreover illustrates the potential of the SA DNA database should more samples be loaded onto the database. This can be achieved if the new Bill is enacted in its original form.

 

Of the total number of profiles (both known and unknown) on the UK database, there is an IMMEDIATE match rate of 52.2% compared to SA where there is less than 1% chance of this happening. The increased hit rate in the UK is in addition directly related to the implementation of DNA legislation coupled with a DNA expansion programme, which was supported and funded by the UK Government. That programme resulted in an additional 2 million profiles being loaded onto the database over 4 years. If the same approach were taken in SA, there is no doubt that the hit rate would increase considerably, as it did in the UK. It is therefore critical that the new DNA Bill, which has been carefully drafted to consider the above implications, is allowed to be passed in its original form.

Recommendation: that all suspects arrested for an offence SHALL have their DNA sample taken for entry onto the database. This will ensure that the reference index is increased, thereby increasing the likelihood of a hit between a suspect and a crime scene.

What about the retention of profiles which do not result in a subsequent conviction?

The DNA Project submits that the Bill needs to incorporate a structured retention policy with regards to the types of profiles stored on the Database, and the length of time each profile should be retained on the DNA database.

On 4 December 2008, the European Court of Human Rights delivered its judgment in the case of S and Marper.  The ECHR found that the blanket policy in England and Wales of retaining indeﬁnitely the ﬁngerprints and DNA of all people who have been arrested but not convicted was in breach of Article 8 of the European Convention on Human Rights. The Court did, however, indicate that it agrees with the British Government that the retention of ﬁngerprint and DNA data “pursues the legitimate purpose of the detection, and therefore, prevention of crime”. In other words, the ECHR advocates for a retention policy provided that it is not “blanket and indiscriminate”.

The significance of the Marper ruling and the British Home Office response to that ruling, is that other administrations will draw precedence from this judgment and its effect, particularly South Africa, which is in the early stages of formulating its own legislation to ensure that similar future challenges are not directed against it. The key is to make certain that the maximum number of detections is achieved through the application of the DNA database as a criminal intelligence tool, whilst ensuring compliance with the principles espoused in the ECHR ruling. If this can be achieved in South Africa, through the careful drafting of legislation regarding retention policies, in respect of the profiles of non-convicted suspects, then the expansion and success of the NDDSA will be secured.

Difference between a DNA profile and a DNA sample

When evaluating a suitable retention framework in SA for DNA profiles and DNA samples, it is crucial to first and foremost understand the important distinctions between biological or cellular samples, which contain an individual’s actual DNA i.e. DNA Samples and the DNA proﬁles which are entered on the database which simply describe for identiﬁcation purposes certain non coding parts of the individual’s DNA.

It is accordingly recommended that the difference between the DNA profile and the DNA Sample is more fully defined in the Bill:

A DNA Sample is a sample taken from an individual, such as a mouth swab, plucked hair roots or blood which contains the DNA of the individual for analysis. A sample may be taken from a person arrested for a recordable offence and detained at a police station, or from a volunteer during a screening process for elimination purposes, or from samples taken at a crime scene. The sample is handed over by the police to the Forensic Science  laboratory for a proﬁle to be processed. The sample is retained by the laboratory in secure, uncontaminated conditions and bar-coded to enable the sample to be matched to the proﬁle if necessary. 

A DNA Profile is shown as an alpha numeric code on the National DNA Database.. The proﬁle is the pattern of DNA characteristics used to distinguish between individuals. The proﬁle is taken from ‘non coding’ or ‘junk’ parts of the DNA, and does not contain personal information 

Recommendation in respect of the storage and destruction of DNA Samples: – the DNA Project advocates that all samples taken from suspects on arrest and from convicted offenders, are destroyed following and provided that a suitable profile has been obtained from the sample. The destruction of the sample under these provisions would apply regardless of whether the individual goes on to be convicted or not. Samples should only be retained for as long as necessary to create a proﬁle suitable to be uploaded onto the database. 

Samples recovered from crime scenes would, of course, be retained indefinitely as they are considered ‘evidence’ and as such should be treated the same as any other form of crime scene evidence found at the scene of crime.

A Retention Policy for DNA Profiles & the Rationale behind a suggested Retention Framework:

Based on  research conducted in the UK between May 2001 and 31 December 2005, of  200,000 proﬁles retained on the British DNA Database, where no subsequent conviction ensured,  approximately 8,500 proﬁles from some 6,290 individuals have been linked with crime scene proﬁles, involving nearly 14,000 offences. These included 114 murders, 55 attempted murders, 116 rapes, 68 sexual offences, 119 aggravated burglaries and 127 offences of the supply of controlled drugs.

These results illustrate why a retention policy in respect of DNA profiles is important.

If we accept that there is a justiﬁcation in retaining proﬁles in non-conviction cases, then the question is for how long should a DNA profile be retained on the Database where no conviction results from an arrest.

It is submitted that the Portfolio Committee should avoid a policy linked to the seriousness of the initial offence for which the person was arrested as this does not necessarily predict the seriousness of subsequent offences with which the person may be associated. As a result, a policy which only retains proﬁles where an individual was arrested for a serious or violent offence would risk missing numerous detections. A good example of such a ‘criminal career path’ is the notorious “Yorkshire Ripper”, who was detected through his theft of a number plate from a scrap-yard. This example shows that the initial offence for which the suspect is arrested does not necessarily correlate with any subsequent offences that he or she may go on to commit. The criminal career of a suspect often begins with relatively minor offences, which may lead on to more serious, violent offences in the future. Some criminals may tend to be criminally versatile, in that they commit a wide variety of offences throughout their criminal careers. Exempting the inclusion of a DNA profile in respect of minor offences, or offences that do not result in a conviction, negates the effect of a DNA database as a criminal intelligence tool and reduces its potential as a crime deterrent.
The DNAP recommends that when considering the Retention Framework for South Africa, it should consider the independent research carried out by the Jill Dando Institute (JDI) which found that offending rates of those arrested but not convicted were not signiﬁcantly lower than for those convicted and not given a custodial sentence. The impact assessment research shows that it takes 15 years before the risk of offending is at the same level as that for the general population. The JDI research shows that 52% of re-offending happens within six years. 

The current rate of recidivism in South Africa is one of the highest in the world. Research has shown that there is a high possibility of convicted offenders repeating crimes either after release, or during parole. By retaining the DNA profile, any subsequent crime scene evidence may be linked immediately to that person, whose full details will be on the DNA database. 

The following retention framework has been proposed by the UK Home Office in response to the Marper ruling, in respect of DNA profiles: [note: all samples obtained from suspects on arrest will be destroyed, regardless of conviction or acquittal – samples will only be retained for as long as needed to extract a suitable profile for entry onto the DNA database] 

	TYPE OF DNA PROFILE
	RETENTION PERIOD – UK

	Adults convicted of a recordable offence.
	Indefinite.

	Adults arrested for but not convicted of a recordable offence which is not a serious violent or sexual or terrorism related offence.
	Automatically deleted after 6 years (but subject to an automatic retention of a further 6 years if re-arrested during this 6 year period).

	Adults arrested for not convicted of a serious violent or sexual offence or terrorism related offence. 
	Automatically deleted after 12 years.

	Volunteer samples (e.g. for elimination purposes).
	Not stored on the database.

	Exceptional grounds for early deletion of profiles (per regulations setting out criteria for these grounds).
	On application to the Chief Constable.

	Children under 10 years/
	Will not be retained on the Database.

	Persons under 18 (but over 10) years who are convicted of a serious violent, sexual offence or terrorism related crime.
	Indefinite.

	Persons under 18 (but over 10) years who are convicted on only one occasion of a lesser offence.
	Removed on turning 18 years.

	Persons under 18 years who are arrested but not convicted for a serious violent or sexual offence or terrorism. related offence
	12 years.

	Under 18 years who are arrested but not convicted on only one occasion of a lesser offence
	6 years or deleted on turning 18 years


Exceptional Grounds for Removal of a Profile from the NDDSA

The Bill is absent in allowing for exceptional grounds for earlier destruction of proﬁles and it is recommended that a provision be made for exceptional grounds for removal of a profile from the database. These could be requested by application to the National Commissioner of Police. Grounds might include cases of wrongful/unlawful arrest, mistaken identity, or in cases where it emerges no crime has been committed. The criteria which need to inform the Police Commissioners decision could be set out in regulations. 


Establishment of a Expansion Board

The DNA Project submits that the Portfolio Committee should investigate the possibility of establishing a an independent advisory panel, tasked with the function of monitoring the implementation and operation of the National DNA Database as envisaged by the Bill 

Why Do We Need this new Legislation To Regulate A National DNA Database? 

· The existing DNA Database in SA, has through default, evolved under the governance of the Criminal Procedure Act of 1977, which act was promulgated long before the advent of DNA Profiling was discovered and thereafter used as a Criminal Intelligence Tool. S.37 of the CPA is a wholly inadequate tool for regulating the use and retention of DNA profiles on a National DNA Database and equates to the notion of trying to fit a square peg into a round hole! The new Bill, in particular the section which governs DNA profiling and its use and retention on a DNA Database, ensures that the future of the current DNA Database is expanded and managed in a regulated and appropriate manner.

· Legislating policies and procedures to institute these practices is a matter of some urgency, both because of the potential value of DNA as a law enforcement tool and because of the civil liberties issues that these practices raise.

· The new Bill adequately addresses these issues and has been carefully drafted to ensure that  the DNA Database is maximized to its full potential in combating and preventing crime in SA, whilst still ensuring that it has minimal impact on the civil rights of its citizens. 

· The creation of a Reference Index, Crime Scene Index and Convicted Offender Index ensures that DNA profiles are appropriately stored and managed.

· The way in which the DNA profiles are stored on the DNA Database, namely by using only 9 “markers’ or numbers to create a unique number to identify that individual, ensures that no genetic disposition or other distinguishing feature may be read from that profile. The retention of the profile, in that form, is the same as a fingerprint, and therefore its indefinite retention does not impact on the individual in any way whatsoever, particularly if that individual has no intention of ever committing a crime, which is the only time when the profile will be used to establish a match as against a crime.

· The collection of a DNA sample is furthermore allowed by the Bill, to be taken by a Police Officer in a less invasive way, i.e. by a simple saliva scraping (buccal swab) or finger prick. It ensures that a sample is quickly and easily uplifted (as opposed to previously having been taken by a medical practitioner by the drawing of blood) and ensures that the person is not held unnecessarily i.e. the profile of the suspect either matches the crime scene/victim or not – this is quickly established by a simple process of analysis

· The establishment of a convicted offender database, retroactively, is a crucial aspect of the Bill. There is absolutely no difference between a criminal who has been convicted before or after the Bill has been passed – a convicted offender, by definition, includes all persons who have been convicted of a crime, and there should be no policy of exclusion based on the date of enactment of the Bill. The reason for retaining a convicted offender’s DNA profile on the Database is the same, regardless of when they were convicted and the chance of that person re-offending is equally as high. Therefore, the new Bill correctly calls for all DNA Profiles of convicted criminals to be included in the DNA Database retrospectively, regardless of when the person was convicted.

· The rationale behind obtaining DNA profiles from all convicted criminals is because research has show that:

1.       it acts as a deterrent and addresses the issues of accountability, both of which pose a huge issue in SA in respect of repeat crimes being committed by the same person;

2.       it could be used to link the offender with previous crime scenes where DNA profiles have been uplifted from crime scenes;

3.       research has shown that there is a high possibility of the convicted offenders repeating crimes either after release, or during parole and by retaining the DNA profile, any subsequent crime stain may be linked immediately to that person, whose full details will be on the database. The current rate of recidivism in SA is the highest in the world.

· There is no difference between the fingerprint of a convicted criminal and the DNA Profile of a convicted offender being kept on record. The fact that it will help in reducing recidivism in this country by acting as a deterrent, makes the adoption of the new Bill even more critical..

Privacy Issues

The use of DNA in criminal intelligence, is often misunderstood by Human Rights Groups, which immediately presume that the DNA of an individual is being used for purposes other than Criminal Intelligence.  It will be a miscarriage of justice for the new Bill to be stalled or manipulated if this central issue is misunderstood by the Committee assessing the Bill. The New Bill adequately puts proper safeguards in place to ensure that no abuse of the Database occurs and the impact of the Bill on its citizens actually protects them as opposed to infringes any of their rights. This  new Bill is groundbreaking legislation which finally takes into account the rights of citizens whose liberties have been limited by the criminal population of this country, and must therefore be enacted in its original form.

As previously mentioned, a DNA profile is a unique identifier and is no different from the imprint of a fingerprint, which in South Africa, is uplifted from every citizen from the age of 16. A DNA Profile is simply a set of no more than 9 numbers (known as markers)  which are derived from a DNA Sample, which uniquely identify that person as an individual. The 9 markers, or numbers are known as JUNK DNA or non-coded DNA which, as per their description, do not reveal any genetic disposition or description of the individual from where they are derived. Just as one would not know from looking at a fingerprint whether the person had blue eyes or brown eyes, or had a pre-disposition to cancer, so too, does this principle apply to a DNA profile.

The extent of any alleged intrusion on an individuals privacy by the retention of a profile on the Database, therefore must be seen as against what type of information will be available that will possibly compromise that individual? A sequence of numbers, just as a finger print, gives away no private information of that person whatsoever. In addition, the information itself is not sensitive, as no information can be derived from it. Finally, the way in which the DNA profile is uplifted  is non invasive i.e. through a buccal swab or finger prick. If we consider that we already allow the police to demand a breath or blood sample where the person is suspected of impaired driving, then taking a swab from a person’s mouth is no more intrusive than taking a breath or blood sample.

In addition, the new Bill creates way for different types of “indexes”, as explained above: a convicted offender index, where the profiles of convicted offenders are retained, a crime scene index of crime stains collected from crime scenes and a reference index, where the profiles of individuals have been a victim of, arrested or suspected of a crime are entered. It is imperative that all the DNA profiles remain on the database indefinitely as their use for future criminal intelligence is important. There is no inference of guilt attributed to the DNA profile by virtue of the retention of a profile on the database, and there is no means of identifying who that individual is by the sequence of numbers displayed on the database, which represents that persons DNA profile. In addition, if that person has no intention of committing a crime in future, the DNA Profile will remain dormant on the database. The only time it will be recalled is when there is a match between a person and a crime.

The DNA Project submits that the DNA Bill should accordingly allow for the indefinite retention of DNA profiles on the database and that in this particular situation any concern on the part of the public’s interest must give way to the state’s interest in intruding on any perceived individual's privacy in order to advance its goals, notably law enforcement.

Accessing records on the NDNAD is strictly limited. When a police officer asks for a search to be carried out against a proﬁle of a crime scene sample, he or she does not have access to the database. Instead they are provided with details only of those proﬁles which provide a match
In conclusion, over and above the fact that a DNA profile is simply a string of non-coded numbers which display no genetic disposition of the individual, the DNA Bill ensures that its retention on the Database is for criminal intelligence purposes only and the method for uplifting the profile is non invasive.


The DNA Project’s Position on the new Bill
· The DNA Project advocates that the public interest which is served by the new Bill, is great, especially in cases of violent crime where DNA matching has been proven  to be invaluable in matching a suspect to a crime scene. The invasiveness of the methods of obtaining DNA samples (rubbing a swab around the person’s mouth, or obtaining a drop or two of blood from a pin-prick to a finger), are no different to having a breathalyzer taken on suspicion of drunken driving.

· On the issue of privacy,  although individuals have a more powerful expectation of privacy regarding their DNA information, the current situation in SA where crime levels are unacceptably high,  illustrate that there exist more circumstances in which the public interest in prosecuting persons guilty of serious crimes outweighs these interests. The new Bill ensures that DNA profiles are used solely for criminal intelligence purposes and for identifying the individuals accurately, which limits the potential for interference with privacy.

· As with fingerprints, DNA information represents an important law enforcement tool that will allow police to determine whether there is any reason to think that a suspect in one crime has been involved in other crime. Moreover, it is information that will aid police most directly in solving the most serious types of violent crime. It would thus have very serious implications to limit the storage and retention of DNA on a database, which may deny us the deterrent potential that banking DNA information may have on persons who have committed offences and the opportunity to solve violent crimes these persons may already have committed or may go on to commit. These broader considerations were clearly an important part of the rationale for drafting the new Bill, and if anything they apply more strongly for taking DNA information from suspects.

· The DNA Project  recognizes and supports the aim of amending the current Criminal Procedure Act to allow law enforcement authorities to collect DNA samples from suspects, to demand DNA from those arrestee, and to bank DNA information for legitimate law enforcement purposes.

· Finally, we do not think that the greater privacy interests that are at stake in obtaining and handling DNA information are sufficient to outweigh the potential benefits outlined above. The new Bill adequately safeguards the rights of individuals and more importantly, ensures their future protection against crime.

SOUTH AFRICA - WHERE TO FROM HERE?

DNA evidence, when used to its full potential, has helped, and will continue to help, solve and prevent some of the most serious violent crimes taking place in South Africa today. Before this can happen, the current systems need to be reviewed, and some of them replaced, to ensure that we are able fully to utilise the benefits of DNA profiling as a crime-fighting tool. In conclusion, it is submitted that the following basic advances need to be made in South Africa, and quickly, to achieve this objective:

· Policymakers and lawmakers must promulgate legislation that will provide a basic legal structure that regulates and uses DNA profiling for criminal intelligence to ensure the continued use of DNA testing in the criminal justice system.

· Equipment in existing forensic laboratories needs to be continually updated and increased to help decrease delays in getting results and ensure that more profiles are processed for entry onto the NDDSA.

· Forensic scientists working in forensic laboratories must be required to have up-to-date, specialised training to be able to perform their jobs at the highest level to make DNA technology work solving crimes.

· First-on-crime scene police investigators, as well as key personnel involved in crime scenes, including the private security and emergency services sector, must be trained in how to identify, collect and preserve DNA evidence at crime scenes, so that critical evidence can be collected and fewer cases will be at risk of being jeopardised due to the mishandling of evidence. 

· Officers of the courts must be educated in how DNA evidence technology works to corroborate a case against a suspect or exonerate a suspect quickly, thereby decreasing delays in court.

With all the above requirements adhered to, DNA profiling in a criminal context will help reduce the scourge of crime prevalent in South Africa today in a smart, advanced and constructive manner.

The DNA Project fully supports the SA Government’s efforts to reduce crime and increase public safety through the creation, application and maintenance of a national DNA database, for criminal intelligence purposes. In particular the new Bill adequately retains an appropriate balance between the rights of individuals and the respect for privacy. The  Bill shows that the Government has explicitly tackled the scourge of crime in SA by demonstrating that if there is any perceived intrusion on an individual through the retention of their DNA profile, it is outweighed by a demonstrated and long awaited  interest in protecting its citizens against serious and violent and crimes.

 

In addition, the Bill ensures that the creation of a DNA database in SA will function effectively not only as a tool for gathering inculpatory evidence, but also for gathering exculpatory evidence, to appropriately eliminate suspects and so safeguard against wrongful convictions or other miscarriages of justice.

 

Finally, we urge the Portfolio Committee not to attempt to split the Bill in an effort to deal with the issue of DNA and Fingerprinting separately – both are essential and can and should be dealt with simultaneously.

In closing, we wish to request that we be allowed the opportunity to present our case in support of the Bill at the public hearings  to be held in Parliament. The writer will represent the DNA Project and may be contacted per email vanessalynch@dnproject.co.za or cell phone 083 281 0509.

Yours sincerely

THE DNA PROJECT
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