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SUMMARY AND ANALYSIS OF THE ANNUAL REPORT OF THE INSPECTING JUDGE OF PRISONS FOR THE PERIOD 1 APRIL 2008 TO 31 MARCH 2009
1. INTRODUCTION

The purpose of this analysis is to assist the Portfolio Committee on Correctional Services in its oversight over the Annual Report of the Judicial Inspectorate of Prisons (JIOP). This is in line with Section 55 (2) of the Constitution that states that the National Assembly is required to provide mechanisms to ensure that executive organs of the state and public entities in the national sphere of government are accountable to it. 

2.
MANDATE AND MISSION STATEMENT 
Statutory Mandate 

Section 85 of the Correctional Services Act 111 of 1998 states that: “(1) The Judicial Inspectorate of Prisons is an independent office under the control of the Inspecting Judge. (2) The object of the Judicial Inspectorate is to facilitate the inspection of prisons in order that the Inspecting Judge may report on the treatment of prisoners in prison and on conditions in prisons”.

Mission 
The Mission of the JIOP is:

· To conduct independent, efficient and effective monitoring of conditions in prisons and the treatment of prisoners.

· To foster partnerships with the community and other stakeholders to promote the humane treatment of prisoners and their re-integration into the community. 

3.
ALIGNMENT WITH GOVERNMENT POLICIES AND DIRECTIONS

State of the Nation Address (SONA) 

The 2008 State of the Nation Address (SONA) has as its central message the business unusual. References are made to various aspects that relate indirectly to the DCS. These include the transforming and revamping the criminal justice system, addressing the issue of repeat offending and the implementation of the Victim’s Charter. In this report nothing could be found in terms of the functioning of the JIOP with regard to either addressing these objectives of government or assisting the Department to address such objectives.
 4.
TECHNICAL ASPECTS OF THE ANNUAL REPORT 

· The Report is fairly comprehensive in its coverage of the various activities of the Inspectorate in the relevant period. However it should be indicated that there has been drastic changes in the structure of the report as compared to previous reports and number of technical errors are observed in the report. Unlike previous reports, this annual report has included a chapter on the analysis of Correctional Services Budget for 2009/10 financial year. This section will not be touched on as it was presented to the Portfolio Committee during the Public Hearings on the Budget of the Department of Correctional Services. Another chapter on the impact of Correctional Services Amendment Act 25 of 2008 on the Judicial Inspectorate is also included. The report does not have a chapter on the audit of infrastructure in prisons as compared to previous reports. The previous reports had a chapter titled “Prison Overcrowding” however this report has changed that chapter title to “The state of our Correctional Centres”. There is a serious need of the quality control of the report since this report contains a chapter on Community involvement (chapter four, page 38-43) which is not included in the table of content (page 2). Speaking about all changes in the report can take a chapter on its own of this analysis. Some of the technical problems and changes observed will be reported to in different/relevant sections of this analysis. Again, it should be noted that the report does not provide a breakdown of the budget of the JIOP which can be compared to the expenditure provided (page 59) in this report. Most importantly the issue of audit of the JIOP should be raised. The report does not have a chapter dealing with the audit of the JIOP as the entity of the Department of Correctional Services. 

5. 
JIOP PERFORMANCE FOR 2006/07
The 2008/09 Annual Report of the Judicial Inspectorate of Prisons consists of 7 chapters. Five of the seven chapters focus attention on issues related to prisoners and prisons including the budget of DCS and Legislative Amendments of DCS, whiles the remaining chapters focus on inner workings of the JIOP and community involvement. This analysis will not take a chapter by chapter approach but will look at key issues as raised in the Report. Such issues will include Overcrowding, death in prison, medical parole, impact of the Amendment Act on the JIOP and the operations and expenditure of the JIOP. 
5.1.
The Office of the Inspecting Judge 

The Office of the Inspecting Judge was headed by Judge Deon Hurter van Zyl. Judge van Zyl was Acting Judge of Prisons for a period of six moths (1 May 2008- 31 October 2008) and subsequently appointed as an Inspecting Judge of prisons from 1 November 2008 for a period of three years. Unfortunately the report does not indicate how many times the Judge visited prisons during the reporting year as was done with the previous report. The staff compliment of the JIOP was 49 (as compared to 66 in 2007/08) including staff on fixed term contracts. Two positions which were vacant in the previous year have been filled. The total expenditure for the year amounted to R15 037 017, 65 (exactly the same as in the previous year, R13 962 769.54), with 88% (R 13 101 136.49) committed to compensation of employees. I am not sure whether it is appropriate to be surprised when this entity managed to spend the same amount in 2008/09 financial year as the one for 2007/08. Does this mean there were no increases in salaries of employees? Does this also mean there were no increases in the prices of goods and services used? This is why this analysis calls for an audit report of this entity of the Department of Correctional Services. The report indicates that during the 2008/09 financial year, 6 Independent (IPVs) were dismissed due to misconduct and 10 because of poor performance, while 2 resigned for health reasons.

5.2 State of Correctional centres
In the previous report, this section was titles “Prison overcrowding”. The report indicates that the Department of Correctional Services was operating 237 prisons across the country and provided accommodation to 165 230 prisoners during the 2008/09 financial year. According to the report the levels of overcrowding in South African prisons are not evenly spread across the various regions or various prisons in those regions. For instance there are prisons that are occupied at levels of less than 50% whiles others are occupied at levels of 100% or 200% in other instances. According to the report, the most inmates, as far as overcrowding is concerned, are housed in Johannesburg Medium A Correctional Centre, which has a capacity of 2630 inmates but had 6 317 inmates (240% overcrowded)

Of the 165 230 inmates in correctional centres, 49 477 were awaiting-trial offenders whereas 115 753 were serving sentences of direct imprisonment. The total population of offenders in correctional centres comprised 3 656 females and 1 663 children (younger than 18). The report characterise this as a decline in the number of females and children in correctional facilities. Female offenders are said to constitute only 2 percent of the total population of South African prisoners which is much lower figure as compared to other countries such as Canada (9%), Australia (7%), USA (6.9%) and England and Wales (6%).
According to the report, prisons with the highest occupation rate are; King William’s Town with 250.17% occupation rate followed by Thohoyandou Med B with 248.86%, then Johannesburg Medium B. When dealing with the issue of overcrowding and occupation rate of centres, note should be taken of prisons with a small capacity and those with a big capacity. For instance, Thohoyandou Med B has a capacity of 219 offenders but had 545 offenders (248.86% overcrowded) whereas Johannesburg Medium B has a capacity of 2 630 offenders but had 6 317 offenders (245.38% overcrowded). If one looks at percentage occupation rate, Thohoyandou Med B is the most overcrowded but if u look at number of inmates in a correctional centre, clearly Johannesburg Med B is the most overcrowded centre. 

The report highlight that the phenomenon of overcrowding is not uniquely South African. Most countries such as United Kingdom and United States of America are currently experiencing high levels of prison overcrowding. Overcrowding in South African prisons has been experienced since 1965. However, there was a significant increase in the number of inmate during the period 1996 to 2000 which may be attributed to the rapid growth in the number of unsentenced or awaiting trial inmates. The report also indicates that this population (unsentenced inmates) should not be seen as the exclusive driving force behind overcrowding in correctional centres, other factors such as increase in the length of incarceration imposed on inmates convicted of serious and violent crimes especially since the year 2000 should be considered. According to the report, this can be attested to by the fact that, 67% (as compared to 49% in 1998) of inmates are serving sentences of more than 5 years and also an increase in offenders serving life sentences from 793 (in 1998) to 8 911( in March 2009).
The report indicates that overcrowding has an adverse effect not only on offenders but also on the staff of the Department of Correctional Services. Lack of staff morale, unacceptable work ethics, and absenteeism are some of the result of overcrowding in correctional centres. The report also raises concern regarding lack of rehabilitation programmes and extremely limited work or recreational opportunities as a result of overcrowding. Majority of inmates are said to be spending 23 hours per day in their cells with limited toilet and ablution facilities and in generally unhygienic conditions.

The JIOP believes that the Department should develop forecast models for future inmates population as part of more holistic approach to managing overcrowding in correctional centres.  In addition the JIOP recommends the following to address overcrowding:

· The release of all inmates who have been granted bail but who remain in custody simply because they are too poor to pay the bail amount set by the courts. Currently almost 8 500 people are in prison due to unaffordable bail.
· The Police Service must introduce improved monitoring system to prevent unnecessary arrests. Their current performance indicator, which is based on the number of unnecessary arrest made, gives rise, to a large number of unnecessary arrest, very few of which results in successful prosecution.

· The implementation of legislative alternatives, especially plea-bargaining, must be driven by the National Prosecution Authority and could be used to resolve many of the so-called petty offences. A system of plea-bargaining combined with the innovative use of alternative sentences such as victim compensation, could create a sustainable model to keep offenders out of our correctional centres.

· The current space-norm used by the Department should be reconsidered and steps should be taken to involve inmates to work, schooling and rehabilitation programmes, thereby minimising the time they have to remain incarcerated in their cells and lessening the effect of overcrowding.

· The Department should develop a statistical model, based on the duty of variables affecting inmate populations, to conduct proper forecast of future inmate populations. In this way it will become more proactive in its approach to managing overcrowding. 
                                      Comments and Questions

· Although the JIOP recommend that all offenders who are given bail but remain in prison should be release. The JIOP should at least recommend ways in which these offenders should be managed especially taking into account the purpose of bail. The JIOP should recommend alternative ways than just simply releasing these offenders without any assurity on their part.

· The report should have also highlighted the cost per inmates per day so that it becomes clear how much overcrowding cost the state
· The JIOP has reported to have spent the same amount in their expenditure as compared to the last financial year. (a) Does this mean there were no increases in the salaries of employees? (b) Does it also mean there were no increases in the prices of commodities?
· Is the JIOP being audited by the Auditor-General? If so where is the audit report? If no, why not?

· There is a need of quality check of the report before being published.

5.3
Death in Prison

Section 15(2) of the Correctional Services Act (as amended) requires that all deaths in prison be reported to the Inspecting Judge of Prisons. The report indicates that for the period 1 January 2008 to 31 December 2008 the JIOP received 1 155 death report. On the other hand, the report from the Department indicates that a total of 1 048 deaths occurred in 2008. According to the report, a total of 66 unnatural deaths were recorded during 2008 mainly due to suicide and assaults. The report is also raising concerns regarding definition of “natural” and “unnatural” death in prison. According to the report, the JIOP believes that many natural deaths can be as a result of the action or inaction of correctional officials. This can be as a result of the failure by an official to provide an inmates with necessary care prior to his/her death which could have prevented the death. The JIOP indicate that they regard as suspect the classification of a death by natural causes as a “natural” death in that it fails to take cognisance of the treatment, or lack thereof, accorded an inmates prior to his or her death. As much as this report raises the issue of natural death being somehow caused by failure of officials to provide necessary care in order to prevent inmates’ death, one would also expect the report to touch on unnatural death at the hands of officials. This has been a concern for the current Portfolio Committee. For instance, between March and April 2009, 9 inmates were killed by officials in Kwazulu-Natal (6) and Eastern Cape (3).
 
5.5 Medical parole

The issue of medical parole has been the subject of heated debate among academics, NGOs and Parliamentarians in the recent past. This issue was also touched upon during the recent Correctional Supervision and Parole Board Summit convened by the Department of Correctional Services. The Minister of Correctional Services indicated that she has requested Judge Desai to look into the matter. According to the report, there are uncertainties regarding medical parole which have placed renewed emphasise on the urgent need for the Amendment Act to be put into operation without delays. The report notes with concerns the fact that the Amendment Act does not amend the grounds required for consideration of medical parole in section 79 of the Act. This is despite the fact that, JIOP has raised the question whether the stringent prerequisite contained in such grounds which is “the final phase of any terminal disease or condition”, should not be considered. The JIOP states that apart from the difficulties in determining when a person is in the final phase of a terminal disease or condition, the continued detention of seriously ill inmate may constitute a clear breach of his or her constitutionally protected right to human dignity. The report continues to indicate that, the issue of medical parole is complicated by the fact that it does not apply to awaiting-trial inmate who may be terminally or chronically ill and have not been granted bail or unable to pay amount of bail set by a court of law. In this regard the JIOP calls for the statutory provisions to be made for release of awaiting trial detainees when it is clear that the detainees’ medical condition is so serious that his or her continued detention would constitute a breach of human dignity. 

The JIOP should firstly look at the broader definition of parole and what parole is used for and in turn look at the definition of medical parole before suggesting that it should also be extended to awaiting trial prisoners. The JIOP supposed to suggest other measures to release awaiting trial prisoners who are terminally ill not use medical parole as a blanket approach for all prisoners whether sentenced or awaiting trial. Circumstances of awaiting trial prisoners are somehow unique from those of sentenced offenders and that should be the starting point. 





Comments and Questions
· The report raises serious concerns about non application of medical parole to awaiting trial offenders. (a) Has the JIOP made any analysis of chronically ill awaiting trial detainees in correctional centres? (b) Do they have the statistics of awaiting trial detainees who are chronically ill in correctional facilities?

· Although the report provides statistics of offenders who were released on medical parole by the Department of Correctional Services, it would have been useful if the report could have also provided statistics of offenders who applied for medical parole and were not granted.

· There is a serious concern of the discrepancies in the number of unnatural death reported between the JIOP and the Department of Correctional Services.
· The report should have categorised the main causes of  unnatural death in prisons especially touching on unnatural death in the hands of officials.
5.6 Dealing with complaints from prisoners
The role of the JIOP among other things is to report on the treatment of prisoners and the conditions in prisons. This will also include receiving complaints from prisoners. In order to carry out this responsibility, the JIOP appointed a number of Independent Correctional Centre Visitors (“Independent Visitors”). The report highlights that as of 31 March 2009 a total of Independent Visitors had been appointed and were deployed in various provinces. Eastern Cape (39), Western Cape (31) and Gauteng (34) had the highest number of Independent Visitors appointed whereas Northern Cape (8), Limpopo, and Mpumalanga (7) had the lowest number of Independent Visitors. The report states that with the Amendment of Section 92 of the Act (Act 111 of 1998) each correctional centre will have an Independent Visitor.
The report states that during 2008, Independent Visitors paid a total of 7 103 visits to correctional centres and in the process interviewed 344 657 inmates and recorded a total of 69 415. However the report can confuse the reader if it states that 344 657 inmates were interviews since in South Africa we only have 165 000 inmates. The report was supposed to explain how it came to this number. 

According to this report, the most common complain received from offenders relates to transfers from one centre to another. Most inmates are incarcerated from centres far from their families and as a result they would continuously request transfers. Another complaint relates to lack of contact with their families. Family contact is important since it will assist with the reintegration of offenders to society and to maintain that family bond. Inmates would also complain about not being granted bail. This obviously might not be the fault of DCS but of the court. It would be interesting to learn how the JIOP would address this kind of complain.  

The report further states that inmates are sometimes transferred to other centres as part of punishment for allegedly offensive behaviour in the centres where they are housed. This is a serious allegation which needs further investigation since this is not in line with the objectives of the White Paper on Corrections. The JIOP recommend that strict measures should be put in place to prevent inmates who have lodged complaints concerning alleged assaults on them from being transferred until such complaints have been resolved. This recommendation has good aims but it might have adverse effect on measures to address overcrowding in prison such as the transfer of inmates in order to create the level of balance across centres. The problem in this case can be that, inmates who don’t want to be transferred might always lodged false complaints of assaults such that they would not be transferred.
It is also noted in the report that large number of inmates complain about access to health care in prison. The JIOP notes that often new admissions are not properly screened for diseases or chronic medical conditions which make it difficult to prevent contamination of other inmates or to determine further medical needs. However, the report does not really provide recommendation as to what need to be done to address this challenge. 
5.7 Community involvement 

The report has made so much improvement on this section of the report. There is now extensive information on this section regarding community involvement, partnership with role players and stakeholder meetings. The report firstly talks about the appointment of Independent Visitors of which was reported to in the above section under “dealing with complaints from prisoners”. It further talks about the Visitors Committee. These Committees consist of Independent Visitors appointed to do duty at correctional centres situated in the particular area and are required to meet at least quarterly but in fact they meet monthly. Meetings are said to be convened and chaired by a chairperson, assisted by a secretary. The function of a Visitors’ Committee includes:

· To consider unresolved complaints with a view to their resolution
· To submit to the Inspecting Judge those complaints which the Committee cannot resolved

· To organize a schedule of visits

· To extend and promote the community’s interest and involvement in correctional matters

· To submit minutes of meetings to the Inspecting Judge.
The report further states that stakeholder meetings which are an extension of the meetings of Visitors Committee are held once a quarter. All NGO’s community based organisations and other stakeholders in the are invited to attend these meetings with a view to meeting the Independent Visitors and discussing matters of mutual interest in so far as they relate to treatment of inmates and conditions in correctional centres. The report further lists a number of role players that the JIOP had engagements with during the reporting year.
5.8 Correctional Services Amendment Act 25 of 2008

The report highlights the JIOP’s analysis of the Amendment Act 25 of 2008 and how the Amendment will have an impact on the functioning of the JIOP.  Among other provisions that would have an impact to the JIOP includes:

· Section 65 requires the Inspecting Judge to submit a report on each inspection, not only to the Minister but also to the Portfolio Committee
· Section 51 stipulates that, the Inspecting Judge may refer decisions of a parole board to the Parole Review Board for reconsideration
· Section 26 stipulates that, the use of force to detain inmates in custody must be reported to the Inspecting Judge immediately
· Section 61 provides that, The “Judicial Inspectorate of Prisons” becomes the “Judicial Inspectorate of Correctional Centres” 
In this regard the report can be commended for also providing practical implications of these Amendments to the functioning of the JIOP in terms of, among others, cost implication, legal implications and the operational needs prior to implementation.

6 
Conclusion
More still needs to be done on this report of the JIOP.  Firstly it is not clear if whether the JIOP has achieved some of the objectives that they set for themselves at the beginning of the financial year. This is because the report does not even begin to identify targets that the JIOP wanted to achieve. The report does not provide information on some of the challenges that they encountered in previous year and how these challenges were addressed in the 2008/09 financial year. The report does not give challenges that they encounter in their daily functioning with the Department especially challenges faced by Independent Visitors on their day to day visits in prisons.

Apart from challenges the report does not highlight successes that they registered in trying to achieve their mandate within correctional centres. The report, as indicated earlier, has made a number of changes in the format of the report itself and of course some of the technical errors were observed and as such there is a need for quality check of the report before it is published. As in the previous report, it was expected of this report to touch on some of the burning issues within correctional centres across the country. Chief among these include, the issue of HIV/AIDS in prison and gangsterism in prison as a problem which was raised by head of Centres in the previous report. This report does not include a section dealing with reports by Head of Correctional Centres which could be a useful source of information on conditions in different centres and challenges faced by centres in their day-to-day operations. 
Reference: 
Annual Report of the Judicial Inspectorate of Correctional Centres, (2008/09)
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