INTRODUCTION

The introduction of the Domestic Violence Act of 1998  ( DVA ) which replaced the Family Violence Act was a step in the right direction by the legislature. This Act ( DVA)  sought to address high levels of domestic violence by, among other things, to broaden the definition of domestic violence and to ensure that perpetrators of such conduct are dealt with appropriately by the law enforcement agencies. The scope of the DVA is broad to the extent that it recognises psychological, economic and physical violence which is aimed at embracing abusive conduct such as stalking, intimidation, harassment, sexual abuse, assault, emotional and verbal abuse. Furthermore, the DVA applies to people in a wide range of “domestic relationships” and  includes same – sex relationships as well as extended families. This Act also provides victims of domestic violence with a relatively simple and accessible process aimed at curbing the conduct of their abusers. Once a protection order is granted, it is effective anywhere in the Republic of South Africa. Guidelines have been developed by the Department of Justice and Constitutional Development for Magistrates on the implementation of the DVA.  Implementation of the DVA reveal among other the following.

Courts have taken into account the impact of domestic violence on women who eventually kill their abusive domestic partners as seen in the case of Ferreira v State ( 2004 ) where the Supreme Court of Appeal drastically reduced the sentence of a woman who had hired killers to murder her domestic partner that abused her for a considerable period.
Legislative developments such as the Criminal Law Amendment Act ( Sexual Offences and Related Matters) of 2007 enhances the DVA by embracing phenomena such as incest, sexual exploitation and ‘grooming” of children.

Domestic violence is a serious phenomenon because it affects family life the most. A stable, warm and supportive family life will prevent children from growing up into criminals because of positive role models. In this regard the DVA offers sufficient legislative safeguards where teachers, health service providers and social workers may apply for protection orders on behalf of children and other vulnerable individuals. 

Finally, the DVA offers certain checks and balances by allowing for the granting of interim protection orders immediately on application where necessary and making provisions for the National Commissioner to develop national instructions in terms of the South African Police Services Act 68 of 1995 ( SAPS Act ) requiring members to comply with requisite provisions of the DVA. Any failure to comply with this requirement usually results in a charge of misconduct in terms of section 25 of the SAPS Act. Furthermore, the Independent Complaints Directorate (ICD) has monitored compliance with the DVA in terms of its mandate and made numerous reports to Parliament in this respect.
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Against the above background there is little doubt that significant steps have been taken by the state towards addressing domestic violence. However, when one considers the fact that in the last financial year the Department of Justice and Constitutional Development has received, 103 059 more applications in respect of protection orders as compared with its previous financial year in circumstances where the SAPS is reporting a decrease of between 9,8 % and 13.05 %  in crime committed against women and children, then one has to revisit the issue of domestic violence and our information herein. This is necessary because when one anticipates a decrease in incidents of domestic violence it is surprising to find that the contrary seems to be the case.

Under the circumstances, the Commission for Gender Equality ( CGE ) welcomes the initiative of the  Portfolio Committee on Women, Youth, Children and People with Disabilities as well as the Select Committee on Women, Children and People with Disabilities to allow stakeholders an opportunity to engage and offer solutions where necessary in respect of the implementation of the DVA over the last decade. 

Against the above background the CGE takes pleasure in presenting the following perspectives in respect of the implementation of the DVA during the last 10 years.

2.
CGE PERSPECTIVES INTO THE 11 YEAR IMPLEMENTATION  OF THE DOMESTIC VIOLENCE ACT NUMBER 116 OF 1998 ( DVA )

2.1 
A BRIEF CRITIQUE OF THE DVA 

2.1.1
Introduction

The intention of the DVA is to promote the right to equality, freedom and security of the person. This flows out of the state’s commitments and obligations towards ending violence against women and children, including obligations under the United Nations Convention on the Elimination of All Forms of discrimination Against Women and the Rights of the Child. In an attempt to fulfil the aforementioned obligations the South African Legislature deemed it necessary to promulgate the DVA which seeks to afford victims of domestic violence the maximum protection from domestic abuse. 

2.1.2 Provisions that are advantageous to victims 

The DVA provides easy access for relief where any person is a victim of domestic violence. The process which a victim has to follow is simple and with the correct  assistance will be in a position to obtain an interim order ex-parte immediately. In a country where legal costs are high one finds that a victim can obtain a protection order without spending any money in this regard. This is one of the most remarkable aspects of the DVA.
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The definition of domestic violence is broad. Such a definition embraces all forms of abuse and violence which may be perpetrated in any domestic relationship. In addition the definition covers domestic violence which is perpetrated in existing relationships as well as those which have ended recently. For example where a couple have divorced or separated and one party decides to harass or intimidate the other party then the DVA can still be used to obtain protection from the abusive spouse even though they don’t live together any more.

In terms of Section 18 of the DVA provision is made for compliance by the SAPS. In terms of the aforementioned section failure by a member of the SAPS to comply with an obligation imposed in terms of the DVA or the National Instruction referred to in Section 18 (3) of the DVA , constitutes misconduct as contemplated in the SAPS Act. In this regard the ICD must be informed of any such failure which has been reported to the SAPS. Furthermore, the ICD must, every six months, submit a report to Parliament regarding the number and particulars of such matters reported to it.

In essence the SAPS are obliged to report to the ICD all misconduct cases pertaining to non-compliance with the DVA. The ICD would then have the discretion to grant an exemption in respect of the non-compliance if a suitable explanation is furnished or proceed with an investigation where exemption is refused. Alternatively, the ICD could request the SAPS to conduct an investigation. Subsequent to the investigation the SAPS would on the basis of the information it has ascertained make a decision on whether to hold a disciplinary hearing and the outcome herein would then be forwarded to the ICD.

This check and balance worked well to the extent that the ICD received misconduct cases and dealt with same accordingly. 

2.1.3 Provisions that are disadvantageous

It is interesting to observe that the DVA places obligations on the SAPS to deal with domestic violence matters and fails to do the same in respect of Courts which have a more vital role to play in dealing with domestic violence matters. In this regard the Act should provide for legal officers to assist victims of domestic violence instead of relying on administrative personnel to fulfil this function. A failure to provide quality assistance undermines applications for protection orders especially in urgent matters as well as matters where the respondent opposes the application and has legal representation as opposed to the applicant who may be unable to afford an attorney.

In many cases an application for a protection order has to be made during office hours on weekdays. This is untenable because many cases of domestic violence occur outside office hours. Where the victim has to wait to pursue an application for a protection order then he or she may face further abuse or be forced to change his or mind about seeking a protection order. 
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Another difficulty with the implementation of the DVA is that there may be instances where certain Magistrates do not possess the requisite skill and therefore, fail to issue protection orders in keeping with the DVA. In some instances Magistrates may not issue a warrant of arrest with a protection order, in other instances Magistrates may require that applicants for protection orders first open criminal cases in order to qualify for a protection order to be considered. 

	DIFFERENTIATING CRIMINAL AND CIVIL REMEDIES FOR DOMESTIC VIOLENCE

It must be borne in mind that the DVA offers statutory protection for victims of domestic violence. In this regard the protection order when granted in terms of the DVA constitutes a civil order from the court. However, once a protection order has been breached then this ranks as a crime namely contempt of court. Where an act of domestic violence constitutes a crime such as assault, indecent assault, rape and other similar crimes then the applicant can apply for a protection order and also lay a criminal charge. These essentials are not always understood by relevant officials.



An important aspect of the implementation of the DVA is that Magistrates may treat applications for protection orders similar to a civil matter that is on trial This is not the intention of the legislature. This problem will surface in instances where a magistrate may request that an applicant must show cause why an application must be granted. Such a situation is untenable because the applicant has disclosed his or her grounds in the supporting affidavit and it must be the respondent who must be required to show cause why the application should not be granted. This shifting of onus flows out of the skills deficit on the part of some Magistrates and not only undermines the DVA but also causes prejudice to victims of domestic violence.
Finally in the absence of adequate reporting by the Courts prevents a proper understanding of the following issues that are pertinent to implementation of the DVA:

(i) what time of day are acts of domestic violence most likely to be perpetrated?

(ii) are acts of domestic violence more predominant over weekends or weekdays.?

(iii) which age group is more predisposed to domestic violence?
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(iv) what are the most likely reasons for withdrawal of applications for protection orders?

(v) which category of domestic violence is most prominent?

(vi) are Magistrates providing the appropriate relief sought?

(vii) are victims being able  to access Courts timeously?

(viii) what are reasons for withdrawals?

(ix) what aetiological factors contribute to domestic violence?

(x) to what extent is domestic violence resulting in death?

2.1.4 Other legislative developments that support the DVA

It must be borne in mind that the definition of domestic violence includes “economic abuse”. In this regard spouses who were in polygamous marriages were excluded from inheriting from their joint estate, interstate or claiming maintenance because the Interstate Succession Act 81 of 1987 ( ISA ) and the Maintenance of Surviving Spouses Act 27 of 1990 ( MSSA ) did not recognise  a spouse in a polygamous marriage.

The above circumstances generated numerous untenable circumstances where women with children in such relationships were deprived of their property, homes and livelihood by relatives and other spouses who exercised legal rights to their advantage.  This could best  be described as domestic violence being condoned by the state .This discrimination was challenged by Mrs Hassam and the Constitutional Court ordered that the discriminatory provisions of the ISA and MSSA be cured. The state responded positively by passing the Reform of Customary Law of Succession and Related Matters Act of 2009 early this year.  This Act protects women in customary marriages and more especially in polygamous marriages against economic abuse. The aforementioned legislative development can be seen as a step designed to address domestic violence which arises due to economic deprivation perpetrated by members of the extended family and other spouses.

2.1.4
The Criminal Law ( Sexual Offences and Related Matters ) Amendment act 32 of 2007

This Act is an important pillar in addressing domestic violence. There are numerous provisions which may be applied independently or in conjunction with the DVA. Salient provisions are as follows:
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Section 12 :
Incest

Incest has become a statutory crime.  This means that clear prohibitions now exist in respect of sexual interaction between relatives, adoptive relationships and other blood relationships ( consanguinity ).  Such a provision affords protection to children especially those who have been adopted.

Section 17 : 
Sexual Exploitation of Children

This section prohibits the offering of sexual services of a child for reward. The nature of this section can best be described as remarkable because it covers a wide variety of conduct such as detaining, deception, abuse of power over children in order to procure the sexual services of children. Such legislation is necessary where destitute parents or caregivers exploit children for reward.

Section 18 :
 Sexual Grooming of Children

This section prohibits the use of pictures, electronic and other material which are designed to encourage, persuade or reduce resistance on the part of children to perform any sexual act.

Once again in domestic relationships boyfriends, parents and partners are prohibited from subjecting minors to sexual exploitation. 

Section 32 :
Application by investigation officer for HIV testing of alleged offender

Where a sexual offence has been committed an investigation officer may apply for HIV testing to be conducted on the alleged offender. This may be done in chambers and the results can be disclosed to the victim and prosecutor.

The aforementioned is a substantive measure aimed at protecting the health of victims of domestic violence. In essence this provision allows a partner to have his or her spouse tested for HIV if there is any sexual abuse or even if a reasonable suspicion exists and the partner is unwilling to disclose or be subjected to testing. However, the partner may only exercise this right when an act of sexual violence has been perpetrated and a test is necessary.

It is clear that the “ Sexual Offences Act of 2007” does afford victims of domestic violence and sexual offences greater protection in respect of their health.
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	Recommendation

It is necessary for Clerks of the Court who assist applicants for protection orders to have a working knowledge of these supporting legislative resources which can be used to assist complainants effectively.




2.1.5
Developments in the Common Law with reference to domestic violence

The courts have responded favourably by developing the common law in respect of domestic violence favourably.  In this regard the Hassam, Bhe and White matters  among others are evidence of the robust approach by the courts. The matter of White v the Minister of Safety and Security (unreported ) is a notable case because it gives victims of domestic violence wide protection. A brief  synopsis of this case which reflects the progressive approach of the court appears below.

	The case of Marilyn White heard in the Grahamstown High Court was a rape victim’s  successful suit that opens the door to others in similar circumstances to hold police legally liable for a failure to give effect to a protection order. 
Marilyn White obtained a protection order prohibiting her abusive ex-offender husband, Thomas White from entering her home in East London. In November 2002 he moved into her home without her permission. When she asked the police to enforce the protection order and arrest him, three members of the Cambridge Police Station refused. Thomas raped her a few days later. A full Bench of the Grahamstown High Court has confirmed that the failure to arrest Thomas was the factual and legal cause of the rape.
The Judges have in effect stated that a failure on the part of the police to give effect of a protection order was conduct that must be viewed as wrongful because they had a lawful duty to act in order to provide her protection in her home. 

A consequence of this finding is that it extends liability to police members who fail to give effect to a protection order issued in terms of the DVA.

This is commendable on the part of our Courts and the ICD should recommend steps be taken by complainants for redress against the SAPS where a failure to arrest or confiscate firearms has resulted in harm to complainants.



7
3.
An overview of domestic violence initiatives aimed at cubing it in South Africa

3.1.1 Domestic Violence as a Social Evil

A family unit is one of the most important social entities. Family life offers an opportunity for individuals to be loved, receive care and support in times of need. It also offers a platform for developmental activities such as pursuing career and educational aspirations. Another important characteristic of family life is that it provides young individuals with an opportunity for character, personality and emotional development. However, this is possible where positive role models reign. On the flip side where the family dynamics is one characterised by violence and emotional turmoil then this creates fertile ground for criminal tendencies to develop in children who are exposed to such circumstances.

In a recent study by the Centre for Justice and Crime Prevention ( CJCP  in Cape Times : 30 September 2009 ) it was found that young criminal offenders were more likely to come from violent homes.  Against this background it is important that domestic violence be regarded as a social evil because of its long term negative impact.
3.1.2
The numerous faces of domestic violence 
Domestic violence is not restricted to a specific race or economic sector. Celebrities such as South Africa’s most capped Springbok namely Percy Montgomery is also guilty of domestic violence ( Cape Argus : 9 October 2009 ). Prominent South African celebrities are not the only ones that are guilty of domestic violence if one reflects on the act of domestic violence perpetrated by American rap artist, Chris Brown on his pop star girl friend Rihanna. 

Then again it is not only men who may be perpetrators of domestic violence when one considers the cases of Najwa Petersen who murdered her musician husband,  In the case of  State vs Ferreira (2004), Mrs Ferreira murdered her husband after she could no longer tolerate his abuse. In the famous cross-bow murder Mrs L Chatburn murdered her husband by shooting him with a cross-bow and then dumped him into the cold waters of the Kuilsriver for no apparent reason.   These events indicate that there are numerous instances where women have murdered their spouses for various reasons. Therefore, it cannot be presumed that only husbands are perpetrators of domestic violence. 
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Furthermore, parents may also be perpetrators of domestic violence. In the case of State v Jacobs and another a couple are being prosecuted for the murder, assault, child abuse and indecent assault  of their minor child Ashwin ( three years old at time of decease ). While this matter is being dealt with in the Cape High Court another case of domestic violence is being heard in the same Court involving the assault and murder of three year old Adilson who was the son of Kassamba.

In a case reported in the Sunday Times ( 11 October 2009 ) the complainant is a male of 24 years and is being stalked and harassed by his 18 year old girlfriend.  He believes that his life  and limb are facing imminent harm as well as that of his mother. The complainant approached the Court for a protection order to restrain his ex-friend. This was no deterrence to her as she then tried to hire a hit man to kill the complainant’s mother.

The aforementioned indicates that domestic violence is not only widespread but has its roots in many factors ranging from personality defects, jealousy, mental illness and substance abuse. It is necessary for us to start looking at the aetiological factors objectively if we have a sincere desire to address it. A proper understanding of domestic violence will enable us to design intervention and support structures that will reverse domestic violence trends instead of reacting to acts of domestic violence after it has taken place, which to the CGE is too late.

Figure 1
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Key : Series 1 = Female Applicant / Female Respondent

          Series 2 = Female Applicant / Male Respondent

          Series 3 = Male Applicant / Male Respondent

          Series 4 = Male Applicant / Female Respondent

The above graph illustrates the gender profile of a sample of  applications for protection orders made at three courts  ( George, Mitchell’s Plain and Cape Town ) in the Western Cape during a study conducted in 2001.

The above statistics indicate that male on female domestic violence elicits the most applications for protection orders while male on male domestic violence appears to elicit the least applications for protection orders. It is interesting to note that the second highest applications for protection orders resulted from domestic violence perpetrated by females on males.

4.
The magnitude of DVA in terms of DVA applications 

Figure 2

An illustration of DVA applications per province received by the DOJC in 2007/08

	PROVINCE
	DVA Applications received 
	INTERIM ORDERS ISSUES 
	PROTECCTION

ORDERS GRANTED 

	Eastern Cape 
	13903
	10511
	5400

	Free State
	  3594
	1947
	2094

	Gauteng
	25750
	16883
	14861

	Limpopo
	  8865
	6156
	4311

	Mpumalanga
	  6901
	3914
	3393

	North West
	  3665
	1869
	1981

	Northern Cape
	  1791
	1030
	760

	Western Cape 
	25856
	15860
	14715

	KZN
	29535
	17254
	15498

	TOTAL
	119 860
	75424
	63013


The above statistics indicate that KwaZulu-Natal Courts receive the highest number of application for protection orders, Western Cape the second highest and Gauteng the third highest. Northern Cape received the least number of applications. 
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These statistics are bold figures and would suggest that domestic violence is a serious problem in the major provinces such as KZN. Gauteng , Western Cape and Eastern Cape. However, the reporting does not go deeper  in order to ascertain the age  and educational level of the applicants or the nature of the application, whether it was based on assault, economic abuse or verbal abuse ) , who made the applications ( complainant or interested party ). 

Figure 3

An illustration of DVA applications per province received by the DOJC in 2008/09

	Province 
	Old 

Appli-

cations
	New

Appli-

cations
	Total

Appli-

cations
	Orders

Granted
	Made

Final
	Set

Aside
	Struck

Off

The Roll
	Warr

-nt

Issued

	EC
	10549
	29071
	39620
	19623
	9915
	1272
	8453
	1202

	FS
	 5772
	12522
	18294
	10053
	6014
	2028
	4124
	1270

	Gauteng
	16455
	32341
	48796
	31158
	12498
	5837
	18168
	2216

	KZN
	17516
	36578
	54094
	29747
	14613
	9194
	12767
	2311

	Lim
	 6590
	14961
	21551
	11061
	7550
	1532
	4101
	 948

	Mpum
	 4294
	10841
	15135
	 8834
	4093
	1082
	4131
	 965

	NW
	 4547
	12967
	17514
	10268
	4575
	 932
	 3850
	1804

	NC
	 3677
	 6223
	 9900
	 4743
	1924
	 897
	 2330
	 539

	WC
	44245
	67415
	111660
	51646
	28432
	5210
	27406
	6141

	TOTAL
	113645
	222919
	336564
	177133
	89614
	27984
	85330
	17396


The above statistics were provided by the Department of Justice and Constitutional Development. An analysis indicates that applications for protection orders in terms of the DVA  increased from 119 860 last year to 222 919 this year. This is almost double  the number of applications.

It is interesting to observe that the Western Cape received the highest number of applications for protection orders.

It is a matter of concern to observe that a large number of applications ( 85 330 ) were struck off the roll or withdrawn. It is unfortunate that the reporting does not indicate the reasons for such withdrawals.
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5.
Reporting by the Independent Complaints Directorate ( ICD )

As indicated the ICD receives all misconduct cases pertaining to non-compliance with the DVA. The following statistics were extracted from the ICD reports.

Fig 4

An overview of the number of cases received by the ICD for selected periods

	PERIOD
	NUMBER OF MISCONDUCT CASES RECEIVED

	Jan to June – 2005
	76

	Jan to June – 2006
	46

	Jan to June – 2007
	66

	July to Dec – 2007
	57

	Jan to June – 2008
	73

	TOTAL
	318


The above statistics suggest that approximately 120 cases of non-compliance are received annually by the ICD. This set of figures need to be reconciled with the high rate of complaints against SAPS for their failure to assist complainants who approach the SAPS for assistance in respect of DVA matters

In their 2006 report the ICD described SAPS non-compliance with the DVA as “atrocious”. Furthermore, the ICD also alleges that Senior Management in the SAPS do not take non-compliance seriously enough, due to their lack of commitment to discipline their members or to institute corrective measures herein.

It is evident that the ICD is not satisfied with the commitment on the part of SAPS to deal with domestic violence matters adequately. This is a serious indictment on the SAPS who are the first line of defence against domestic violence and an important stakeholder that can assist with substantive implementation of the DVA.
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5.2 Reporting by the ICD in respect of SAPS non – compliance with the DVA

The ICD reporting into non – compliance by SAPS members originates from SAPS itself. In this regard the ICD monitors such non – compliance and the action taken by SAPS against the members concerned.  The following table illustrates the nature and number of such referrals to the ICD for a specific period.

Figure 5

An illustration of the number of referral of non-compliance with the DVA  per province received by the ICD for the period January to June 2008.

	PROVINCE 
	NUMBER OF CASES OF NON – COMPLIANCE RECEIVED

	Western Cape 
	15

	Gauteng
	14

	North West
	14

	KZN
	08

	Free State
	07

	Mpumalanga
	05

	Northern Cape 
	04

	Eastern Cape 
	03

	Limpopo
	03

	TOTAL
	73


In terms of the above statistics it is evident that the Western Cape has the highest number of non-compliance. This could mean that that the Western Cape is more committed to disciplining its members for non – compliance than the other provinces. Alternatively it could mean that the Western Cape has more instances of non – compliance in comparison with other provinces.
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Fig 5

An illustration of the nature of non-compliance by SAPS members with reference to DVA applications for the period January to June 2008

	NATURE OF NON-COMPLIANCE 
	NUMBER OF COMPLAINTS 

	Failure to arrest the suspect
	41

	Failure to advise complainants on options 
	03

	Failure to dispatch police vehicle to scene of domestic violence 
	01

	Failure to confiscate firearm 
	06

	Failure to open criminal docket and refer matter for prosecution 
	07

	Failure to note reasons why no changes or amendments made to docket
	02

	Economic abuse
	01

	Failure to issue note that respondent must appear in court
	05

	Failure to assist complainant on how to obtain a protection order
	05

	Failure to keep copy of protection order after being issued by court
	01

	Failure to note why no charges or arrest made 
	01

	Other
	-

	TOTAL
	73


Statistically the number of cases of non – compliance against the number of applications for protection orders indicate that there was an approximately 0,065 % non - compliance for the first half of 2008. 

This would imply that non – compliance is insignificant. Unfortunately, when viewed  against a background of allegations that statistics by SAPS are being manipulated and the fact that the public complain bitterly of non – compliance by SAPS members one is hesitant to accept these statistics as being accurate.

Notwithstanding the above comment one will observe that a failure to effect arrest where breaches of the protection order takes place as the most common cause for non-compliance. 
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A failure to effect arrest in cases where breaches of the order takes place is a dereliction of duty by the SAPS and predisposes complainants to further abuse and even serious harm. 

	Observations and Recommendations 

1.The domestic violence act has a compliance provision to function as a check and balance.  In this regard the ICD has to rely on cases of non-compliance being referred to it by SAPS itself.  Clearly this check and balance is not working because the ICD finds that there is reluctance on the part of SAPS management to take action against its members in this regard.  Perhaps this aspect would have worked better if Section 18 of the DVA was amended to allow for not only SAPS, but also members of the public to also refer non – compliance by SAPS members directly to the ICD.

2. The reporting by SAPS in respect of domestic violence is non-existent.  Neither does the Department of Correctional Services indicate the number of prisoners who are serving sentences in respect of offences flowing out of domestic violence.

3. The statistics provided by the Department of Justice and Constitutional Development is “minimal and empty”. It does not provide substantive information on how many protection orders were made on behalf of children by interested parties, the reasons as to why over 85 000 applications were struck off the roll or withdrawn. The reasons why protection orders could be struck off the

Roll would include a failure to serve documents on respondents, threats by respondents on complainants and pressure on complainants to withdraw the application, fear of having intimate or personal matters aired in public and no legal representation

A failure on the part of the relevant stakeholders to provide substantive information makes it difficult for policy makers such as Parliament and monitoring institutions such as the CGE to fully grasp the deficiencies associated with implementation of the DVA. Under the circumstances it would be difficult for Parliament or the CGE to make informed decisions with reference to implementation of the DVA in the absence of adequate information at their disposal.

4. Poor reporting by the SAPS, DOJC and NPS creates gaps such as the inability for the CGE and policy makers to appreciate the extent to which domestic violence results in death. This is a failure on the part of the state to protect the Constitutional right to life. Urgent steps must be taken to address this untenable situation.
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6.
Key problem identification and general recommendations

6.1
The Domestic Violence Act is aimed at providing swift and comprehensive assistance to individuals who are faced with domestic violence . This is not being achieved because :

(i)
In many cases Magistrates are not dedicated to a specific Domestic Violence Court. This means applicants have to wait for a Magistrate to come from a Criminal Court in order to finalise a protection order.

(ii)
In many cases applicants have to wait for specific days and specific times in order to receive assistance. These applicants remain in these queues and some indicate that they are turned away after a certain time as the Magistrates cannot attend to them due to time constraints.

(iii)
In instances where Respondents become violent and pose a threat to Applicants and the Magistrate no Court Orderlies are provided to assist with threats of harm. 

(iv)
Women and children who are in wheel chairs and have other physical needs find it difficult to articulate themselves and do not receive the requisite support and assistance.

(v)
Many applicants feel unsafe and are unwilling to pursue a remedy in terms of the DVA because in some instances matters are not held in camera as provided for in terms of Section 11 of the DVA

	Recommendations

The abovementioned difficulties are reflective of a lack of commitment on the part of the relevant executive branch of government to allocate the requisite resources that is required for proper implementation of the DVA.

It is untenable where applicants are turned away and requested to return on another day. Such a situation is discouraged by the DVA which allows for applications to be made outside normal office hours and even on days which are not ordinary working days. In many instances this opportunity provided for in terms of Section 4(5) cannot be exercised due to non-cooperation by the relevant officials.

The above deficiencies arise directly from an inability to allocate the necessary resources and flows out of a lack of commitment by officials to address domestic violence in the manner envisaged by the DVA. Under the circumstances the CGE recommends ring-fencing of budgetary allocations made in respect of service delivery ito the domestic violence act as well as costing of the act to be done so as to ensure that the implementation of the DVA is not compromised.
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6.2
Understanding of the operations and skills deficits which impede Implementation of the DVA

The following factors have been highlighted by complainants on numerous occasions.

(i)
Police do not understand their obligations in terms of the DVA. They are unaware that they are obliged to assist complainants of domestic violence in various ways including helping them to obtain medical assistance, shelter and also advising them on remedies available.

(ii)
In some instances there is a failure to understand that the Protection Order is a civil remedy and where a breach takes place the warrant of arrest should be effected for contempt of court.  That is why complainants are also advised to open separate criminal charges where they are raped, assaulted and verbally abused.  Where simultaneous criminal charges are opened then the complainant also gets the opportunity to pursue criminal remedies and a claim for damages as well. The DVA does not extend such relief.

(iii)
SAPS members have difficulties in interpreting and applying section 8(4)(b) of the DVA . In this regard they are unable to ascertain what imminent harm means. Imminent harm means instances where there is an immediate and real threat of harm. The harm is unavoidable if steps are not taken to address the cause. This term is technical and problematic. Perhaps it’s the reason why police officials fail to effect warrants of arrest in critical stages of domestic violence where imminent harm does exist as seen in the case of Marilyn White. 
(iv) A reliance on Clerks to assist with completion of the Application for a Protection Order is problematic as such personnel are not equipped with the requisite skills to identify and address the legal requirements commensurate with a Protection Order. 

(v) In many cases these Clerks are not even trained on the requirements and operations of the DVA. This means that they are thrown into the deep end, where they are required to assist people who are vulnerable and in dire need of assistance without having the capacity to do so.

(vi) Where a heavy reliance is placed on Clerks this serves to create the notion that domestic violence is not a serious issue and can be dealt with easily, which is not really the case because victims may have complex issues to deal with.
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(vii) A failure to beef up the resources required to deal with domestic violence substantively at Courts  and Policing level helps to create the untenable perception that perpetrators can escape the law easily by simply employing lawyers who will afford them an advantage when they deal with the civil aspects of domestic violence.
	Recommendations

1. All SAPS members are supposed to be familiar with standing operating procedures    issued by the National Commissioner related to compliance with the DVA. Senior management must take steps to empower members in this regard within the  applicable skills development framework. A help – desk dedicated to assist complainants in domestic violence cases should be established at all police stations.

2. Where an ordinary lay person is allocated to assist with the application for a protection order and applicants are left to defend themselves this serves to undermine the importance and authority of a protection order. Steps must be taken to replace Clerks with legal officers or prosecutors.

3.  A monitoring and evaluation provision should be built into the DVA in order to evaluate the quality of service delivery and also to ascertain the nature of   weaknesses that plague applicants for protection orders .

4. The budget allocations made by the Department of Justice and Constitutional Development must be ring-fenced to the extent that it is utilized solely for improving service delivery in respect of the  DVA and not diverted to other programmes. 

5. Furthermore , budgetary allocations must be aligned to clearly defined outcomes in respect of achieving the intentions envisaged in the DVA.

6. Amendments need to be made to the DVA so that technical terms such as imminent harm are avoided or clearly defined because this impedes proper implementation of the DVA in critical situations.
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6.3 A failure of the Victim Empowerment Programme ( VEP ) to extend substantively to people experiencing domestic violence.

6.3.1
The VEP is one of the key programmes of the National Crime Prevention  Strategy ( NCPS ) . Aspects of the VEP that are relevant to the DVA are :

(i) It has a target focus on women and children and is based on the principle that the roles and rights of the victim are vital in addressing crime.

(ii) It is an inter-sectoral, inter –departmental programme that seeks to promote a victim centred-approach to crime.

(iii) Espouses  the prevention of secondary victimisation.

(iv) The minimum standards for service delivery in the VEP makes provisions for victims of domestic violence to shelters , safety and security of victims , health-care including therapeutic programmes and children having access to an education programme.

6.3.2 Final Grants Allocated : 1st Call for Proposals of the VEP ( Sept 2009 )

The VEP is novel and offers victims of domestic violence significant relief if applied properly, which does not seem to be the case when one takes cognisance of the fact that initiatives are not reaching one of the target groups namely victims of domestic violence.
Fig 6

Table indicating size of grants allocated per province for VEP

	PROVINCE 
	AGGREGATE AMOUNT 
	NUMBER OF GRANTS 

	KZN
	R 3 693 005
	12

	GAUTENG
	R 4 491 150
	10

	LIMPOPO
	R 3 749 930
	12

	E. CAPE 
	R 1 939 486
	05

	N.WEST
	R 1 680 994
	04

	W. CAPE
	R 4 771 737
	12

	F.STATE 
	R 2 676 040
	07

	N. CAPE
	R 146 025
	01

	MPUMALANGA
	R 1 633 000
	03

	TOTAL
	R 24 781 367
	66
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The table in figure 6 indicates that funds are being sourced towards implementation

of the VEP and significant amounts have been allocated to the various programmes

Unfortunately, the VEP is certainly not translating into effective interventions for victims of domestic violence.

Victims of domestic violence often experience economic and emotional trauma. This is reflected in the numerous complaints by women who are forced out of their homes with children when acts of violence are perpetrated on them by their spouses. This is a form of forced eviction. It is necessary for half way houses to be established for victims in these circumstances where they are able to be accommodated and receive counselling. This will be an interim phase of intervention because it will allow victims of domestic violence to be removed from the source of violence. Furthermore, they will be afforded an opportunity to secure among others a protection order, counselling to deal with any trauma experienced and to find suitable accommodation if necessary. This type of service is essential in domestic violence matters because it will enable victims a safe environment to deal with their problems and also find equitable solutions. The VEP grants and proceeds of crime seized by the state could be used to fund half – way houses.

Furthermore, victims of domestic violence are re-traumatised and experience secondary victimisation by virtue of poor institutional responses to their request for assistance.  Half-way houses can mitigate this adversity.
	Recommendations

1.The underlying intention of the VEP is to address secondary victimisation by establishing a set of minimum standards for institutional responses in respect of victims of crime. Unfortunately, the rights of victims of domestic violence are being 

seriously undermined by an absence of a definition and adoption of the concept of secondary victimisation.

2. That the VEP is failing victims of domestic violence is evident by the fact that no criterion has been developed for victims to access resources such as shelters or counselling that is envisaged in terms of the VEP.

3. The VEP needs to identify the negative experiences and insensitivity experienced by victims of domestic violence in Court as well as why support structures such as half way houses have not been established. 

4. VEP programmes for victims of domestic violence must be rolled – out urgently.
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7.
Specific Recommendations and Concluding Remarks 

The Commission for Gender Equality welcomes this initiative and is grateful for the opportunity to table its sentiments herein. Our general view is that the Domestic Violence Act 116 of 1998 is a remarkable legislative instrument which has made significant impact on domestic violence. Unfortunately, certain difficulties undermine the envisaged intention of the DVA namely - to offer victims of domestic violence full protection. The first difficulty is that although Parliament and stakeholders in the government demonstrate that they possess a will to curb domestic violence this commitment is not shared by bureaucrats in the relevant state departments that must provide service delivery. Secondly, there are certain weaknesses in the DVA which require refinement in order to provide effective and efficient relief to victims of domestic violence. In this regard the following specific recommendations have evolved from CGE interaction with victims, the research done in – house and consultations with like minded agencies . 

	7.1 Amendments to the DVA to the extent that :

(i) There must be an onus on all law enforcement agencies to report accurately and substantively on all domestic violence matters received and dealt with by the SAPS, DOJC, National Prosecuting Services (NPS) and DCS. This will give policy makers such as Portfolio Committees, the Legislature, The Executive and other stakeholders such as the CGE and Civil Society an accurate picture of the incidence of domestic violence and abuse perpetrated on women. At this stage the SAPS does not categorise domestic violence as reportable crime. This means that the SAPS  crime statistics does not tell us how many incidents of rape, assault and murder flowing out of domestic violence are being reported and addressed by SAPS.

(ii) Domestic violence that involves murder is excluded from the definition of domestic violence although there are numerous instances where domestic violence leads to the death of spouses, lovers and minor children. This arises from the fact that the DVA offers a civil remedy to domestic violence while murder is a criminal dimension of domestic violence. The DVA should be amended to include murder in the definition of domestic violence and also offer surviving members in such domestic relationships to obtain urgent interim protection orders. This will offer a more accurate incidence of domestic violence and our responses can be better informed.
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(iii) The term ‘imminent harm” be removed from the Act and SAPS officials be empowered to arrest in all instances where breach of a protection order takes place.

(iv) The DVA be amended to ensure that legal officers be assigned to assist applicants of protection orders and also act on their behalf in cases where Respondents oppose such applications.

(v) A monitoring and evaluation as well as compliance provisions should be included into the DVA so as to ensure proper implementation at all levels including Courts and centralised reporting to take place. This will enable all relevant service providers to be held accountable including stakeholders in the VEP.  The monitoring and evaluation reports with relevant recommendations must be tabled in Parliament before this Honourable Committee every year . This is a short term recommendation that must be designed to provide substantive quality information as well as liaison between the relevant stakeholders that have an interest or function in addressing domestic violence.

(vi) The term “secondary victimisation” must be defined and incorporated in the DVA so as to apply in all instances of domestic violence and abuse.

(vii) A one stop integrated justice centre be considered for victims of domestic violence that will commence with counselling, progress to an application for a protection order and end with support towards redress restoration of normality. This will involve re-engineering of the approach towards domestic violence. This is a long term goal.

(viii) Provision should also be made as an interim measure for Domestic Violence Helpdesks to be established at all Police Stations.  The services offered at these help desks should extend to advice on options available for appropriate relief, assistance to obtain shelter and medical assistance.




Finally, the CGE is grateful for such an engagement which allows for the collation of ideas and a search for solutions. This is indeed a healthy interaction and similar engagements in the future will be welcome. Under the circumstances we wish to thank and commend the two Honourable Portfolio Committees herein for this wonderful initiative  and look forward to developments that will flow out of this exercise.
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