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SUBMISSION ON THE PROTECTION OF PERSONAL INFORMATION BILL

Introduction

Woolworths acknowledge the SALRC report on privacy and data protection as well as the draft proposed Protection of Personal Information Bill.

Information protection is a vital element of safeguarding a person’s right to privacy and in South Africa the right to privacy is protected in terms of the common law and in terms of section 14 of the Constitution.
We understand that the concern about information protection has increased internationally as result of the expansion in the use of electronic commerce and the highly technological environment.

Whilst we acknowledge that the Bill when passed will have a profound effect on how companies classify information, whether personal or not, and how they deal with the information in terms of security and how any breach of security is notified, Woolworths (Pty) Ltd in principle supports the main purpose of the Bill which, is to promote the protection of personal information processed by public and private bodies and the introduction of information protection principles so as to establish minimum requirements for the processing of personal information.
General Comments

· We want to place on record that we lament the fact that this draft which has been nine years in the making and which will have a profound effect on business; we were given such short notice by which to make our submissions.
· We also want to specifically make mention of the issue of ‘costs to be incurred’ in becoming compliant. We anticipate that companies such as Woolworths will have to implement appropriate technical and organizational measures to prevent the loss or unauthorized use of personal information. All internal and external risks to personal information will have to be identified and proper and appropriate security safeguards will need to be established. Companies may also need to invest in technologies like encryption and access control. The costs of all these compliance measures could prove to be prohibitive especially after having spent considerable amounts in complying with a raft of other legislation over the last few years such as the Financial Advisory and Intermediary Services Act, Financial Intelligence Centre Act, National Credit Act, as well as current legislation such as Consumer Protection Act and the Companies Act. 

· The SALRC in its recent media release stated, “In South Africa the right to privacy is protected in terms of both our common law and in the Constitution. However the right is not absolute and consideration must be given to competing interests such as the administering of national social programmes, maintaining law and order and protecting commercial interests. The task of balancing these opposing interests is a delicate one”
Part of the above statement was also supported by Cabinet spokesman Themba Maseko in a media article posted on 14 August 2009 under the title “Privacy law gets Cabinet nod”, where he stated, “The right to privacy should be balanced against other rights, such as the right of access to information”

We cannot agree more with both the above statements. It is imperative that the limiting impact of this Bill (as well as other new legislation) be assessed on other constitutional rights, such as section 16 of the Constitution, which deals with the freedom of expression including the right to freely impart information, also section 22 which is the right to trade and section 33 which speaks to the right of access to limitation. A law that seeks to protect one right (section 14- privacy) may not limit other Constitutional rights in an irrational or disproportionate manner, if it does, it may be unconstitutional.

The point that we want to emphasize is that there are competing interests that must be balanced.
You will have noted that our comments above are general and deliberately don’t go into any kind of depth into the actual merits of the numerous provisions. We sincerely hope you take our comments in consideration when finalizing the Bill and we hope evidence of this will be reflected when the Bill is passed into law.

Regards
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