Issues raised during oral hearings on POPIA – supplementary submission by ODAC.
1. Powers given to the regulator in respect of access to information will require further consultation, and are not appropriate in the legislation.
There is a clear and direct link between access to information and protection of privacy: the right to privacy is a right that either complements or has to be balanced against the right of access to information on a day-to-day basis. The complementary nature of these two rights is that individuals have a right to request and obtain copies of information that contains their personal data (with the adjunct rights to request modification or removal of such data). The conflicting nature of these two rights is that at times a request will be made for information that contains personal data and the public body holding this information will have to take a decision on whether the information should be withheld or whether there is a greater public interest in disclosing it.
It is appropriate to combine the roles of promoting access to information and protecting personal data, but the question is can the same Commissioner cover both freedom of information and data protection at the same time? Is there not a conflict between the two subject areas – with one focused on openness and transparency and other on privacy and confidentiality?

According to Richard Thomas, the current Information Commissioner in the United Kingdom in a speech presented in 2008
, he believes that there is in fact quite a great deal of common ground. Both involve the growing discipline of information rights – or rather the information duties and obligations on those who are holding either personal or official information. Both are heavily concerned with transparency and access. Both have a wide horizontal impact affecting virtually every aspect of public, commercial and private life. He stated further that there is also common ground in the sense that we live in the “Century of Information” and common ground in that both sets of regulation recognise that there are competing public interests, which can be very controversial at times. Both freedom of information and data protection are very much concerned with social, cultural and democratic values. According to him, despite the similarities, he recognises that there are differences and perhaps tensions between freedom of information and data protection. Data protection is fundamentally concerned with confidentiality and the protection of information and has very strong European origins. Freedom of Information is much more about openness and transparency. Sometime culturally it is difficult for any organisation to be protective of information and to be open at the same time, and it can sometimes be difficult for the regulator to strike the right balance between two apparently competing cultural approaches. He was of the opinion that the approaches can be reconciled in the sense that one area of regulation safeguards personal information and the other seeks greater transparency for official information. In the UK, they reconcile the two strands at the information commission with the mission which simply describes them as ‘Promoting public access to official information and protecting your personal information’.
Following from above, it is useful to consider why different jurisdictions (the UK and Hungary) have preferred a single commissioner to regulate both their access to information and protection of personal information legislations.

United Kingdom

The Information Commissioner oversees both the Freedom of Information Act 2000 and the Data Protection Act 1998. Both Acts relate to aspects of information policy. They overlap where personal information is considered for disclosure. Joint responsibility allows the Information Commissioner to develop a more effective structure for information handling and to provide a single point of contact for public authorities and the public. 
In a memorandum to the Public Administration Committee on the draft Bill, the Data Protection Registrar (DPR) welcomed the proposal to bring to create a single office of Information Commissioner who will have oversight of both the FOI and data protection legislation.
 According to the registrar, both laws relate to aspects of information policy and they come together at the point where personal information is considered for disclosure. According to him, technology provides the means and the impetus to develop and adopt integrated electronic information handling practices. Bringing together two elements of information policy in a single office recognises the current drive towards integration of information handling and provides a further argument for pursuing an integrated approach. He states, “There is value for all affected by both Freedom of Information and data protection legislation, whether as public authorities, data controllers, applicants or data subjects, in having a single point of contact for information and advice about both.”

It was stated further that the Information Commissioner, like the Data Protection Commissioner, has a statutory duty to promote good practice by public authorities and to disseminate information about good practice, as he considers appropriate. The Registrar welcomed the strong role for good practice within the Freedom of Information regime and the way this mirrors the approach in the data protection legislation. The Information Commissioner is able to provide an integrated, coherent approach to good practice, bringing together the different strands of information handling covered by both regimes. This benefits public authorities and data controllers. Another benefit from bringing both regimes under the oversight of one Information Commissioner according to the registrar is the fact that it will be evident where decisions about third party access to personal information require review by the supervisory authority. Such decisions raise data protection and privacy issues. He stated: 

“The possibility of institutional conflict which would exist if there were to be separate Commissioners for Freedom of Information and data protection matters is avoided. Working within one institution should allow more focused and effective consideration than working across institutional boundaries. Any tension will be contained within the institution. Making the actual decision about where the balance should lie between data protection and freedom of information in a particular case will not be less difficult because there is one Commissioner. However, with experience and understanding of both issues in-house the decision process itself should be eased.”

Hungary

The model of informational rights in Hungary is unique in the degree to which the protection of personal data within its borders is linked with the constitutional values of freedom of information.  Many European countries focus on data protection, and have only recently introduced access to information law at a state level, such as Germany. 

The Hungarian Act has assigned the protection of freedom of information and of personal data to the very same specialized ombudsman. According to Dr. László Majtényi, the former commissioner for data protection and freedom of Information in Hungary, while privacy and freedom of information are complementary imperatives, they also impose limits upon each other, hence the reason for the same ombudsman to regulate freedom of information and personal data.

There are many issues where the two constitutional rights of privacy and freedom of information collide in Hungary. In the last decade, in Hungary the important nodes were the salaries or financial situation of public officials, the archives of the communist secret services, the private life of politicians and the quality of the work of medical doctors.
 When these issues appear the Commissioner has to either provide a viable solution to both protect privacy and give access to information of public interest, or if it is not possible, or he is not able to strike the balance ha has to take sides. It depends on the character of the Commissioner how he solves the problem, but the controversy is inherent to his position. To take sides is not only a crucial question in individual cases, but also in the policy of protecting both rights.
 

We would therefore argue that locating PAIA and the POPIA in one regulator is a logical solution, as put forward by the SALRC after an extensive consultation process. 
The powers of the regulator in relation to access to information have not been drafted by the SALRC, as this went beyond their mandate. We have considered the submission of Prof Iain Currie in this regard, which we had not seen prior to the hearings, and we endorse them. 

We would also draw attention to the fact that the rules for Magistrates Courts have now been promulgated. This means that many jurisdictions will be making decisions on access to information, and in many case having to store information that is contested. Most courts do not have particularly designed systems to protect information. An information regulator would have better systems. Although Magistrates Courts are accessible, the costs in courts are high, and would not be free to applicants as the Regulator would be. 

2. The position of the SAHRC

The SAHRC has supported the introduction of an Information Commissioner in their engagements with the SALRC on the POPIA, and the Asmal Committee, which reviewed the Chapter 9 Institutions. They have indicated to the Committee that they do not want order powers, which will clearly be a feature of the Regulator. We would argue that it is not possible to locate the regulator in the Commission as a result, but that the PAIA and the POPIA should be dealt with by the same agency. 

3. Costs of a regulator

We would suggest that where the Regulator does an audit in an institution they be able to recover fees, or alternatively where the Regulator finds against an entity, that any court order made sounding in money be recoverable by the Regulator.

As an example, in the Special Investigations Unit, the Act is silent on the issue but the annual report of the Unit states that Revenue comprises the annual grant from the Department of Justice and Constitutional Development, as well as income from other departments in terms of partnership agreements to carry out specific engagements accounted for on an accrual basis.
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