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Honourable Committee Members, 
 
 
Comments on The Protection of Private Information Bill 9 of 2009 

 
We represent Massmart Holdings Limited (“Massmart‟) in this process and have been asked by 
our client to make oral representations to the Committee on 14 October 2009. 
 
Massmart is a managed portfolio of nine wholesale and/or retail outlet chains, focused on high 
volume and low margin supplies of consumer goods for cash.  These wholesale chains supply 
the retail sector and the general public. The Group is the third largest distributor of consumer 
goods in Africa, the leading retailer of general merchandise, liquor and home improvement 
equipment and supplies, and the leading wholesaler of basic foods and includes well known 
brands such as Game, Makro, Builders Warehouse, and Jumbo Cash & Carry with an annual 
turnover for FY 2009 at R43 129m (R 43,1 Bn). 

As a leading wholesaler, Massmart does collect various information of manufacturers, 
suppliers, retailers (who purchase from Massmart), and private individual consumers.  This 
information is used for business process management, in the case of manufacturers, suppliers, 
and retailers) as well as for targeted marketing to its clients and it is with this in mind that we 
make the following comments on behalf of Massmart in order to assist the Honorable 
Committee members in crafting the most practical Bill in this regard.  However, from the outset, 
we do wish to make it clear that Massmart respect and support the protection of private 
information of its customers. 
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Comments on the Protection of Private Information Bill 
 
Our first comment relates to the definition of “personal information”, in Section 1 of the Bill. 
 
1. The definition as it now stands includes juristic persons, which is most unusual for this type of 
legislation which by its nature is intended to protect private individuals, and the inclusion of 
which can have unintended consequences on companies such as Massmart which collect, hold, 
process, and share across the Massmart group of companies, information on manufacturers 
and suppliers.  
2. In particular, in respect of juristic persons who are manufacturers and suppliers to Massmart 
it is necessary for Massmart‟s business processes to collect, process, and share across the 
Massmart group contact information and financial information of such juristic persons, as well as 
any in-house opinions on quality and service levels as well as information on non-conformances 
with specifications, legislation, and the like.  This could be made very difficult, if not impossible, 
in terms of the definition of “personal information” subsections (b), (c), and (e). 
3.  From a legal compliance perspective, if juristic persons are to be included, then the same 
limitations which are expressed in the Consumer Protection Act and National Credit Act should 
be applied i.e. to exclude from the definition of “private information” juristic persons having a 
turnover higher than a predetermined maximum as gazetted from time to time, which would 
align the present Bill with these very recently passed Acts and exclude large corporations from 
the ambit thereof. 
4.  From a barriers to trade perspective, the inclusion of juristic persons in the definition of 
“personal information” would hinder cross-border trade as South African companies would not 
be compliant with similar laws of trading partner countries, however, we are lead to believe that 
other submissions will deal with this issue in greater detail. 
 
Our second comment relates to Section 94 of the Bill. 
 
1.  In sub-section 94(1), no-fault liability is introduced i.e. so-called strict liability, which places 
an undue burden on a company such as Massmart which is a responsible wholesaler/retailer 
and which respects the private information of individuals, but which has to rely on staff and IT 
systems for the collection and processing of such information which, as anyone who uses a 
computer knows, is fickle at times. 
2.  We would submit that it is not reasonable to hold Massmart liable for a failure in which they 
played no part i.e. where the failure to comply was not as a result of intention not to comply or 
negligence (the legal test for negligence is whether Massmart acted in the way that reasonable 
person would have acted).  
3. In sub-section 94(2) various defences are proposed, including the Roman Law defence of Vis 
maior (sometimes stated as „Acts of God‟), which there is no doubt the vast majority of the 
population have no idea what it means or what it would encompass and, it is thus suggested, 
that English rather than Latin terms be used to define the defences and that the defences 
specifically include IT system failures and the actions of employees against the direct and clear 
instructions of the employer. 
4. In sub-section 94(3)(b) the concept of “aggravated damages” is introduced, which is the first 
time the supplicant has encountered this term in South African Statutes, and it is probably 
intended to convey the concept of punitive damages, another foreign concept to our legal 
system, and which has caused untold difficulty in the United States of America legal system 
where individuals sue corporations for incredible amounts in order to ostensibly punish the 
corporation even where only negligible harm to the claimant can be proven, and such punitive 
measures would best find a home in Section 99 of the Bill which deals with penal sanctions in 
the form of a fine imposed by the Regulator or a Court. 
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Our third comment relates to Section 103, the transitional arrangements 
 
1.  Section 103 provides for a one year window to change all of Massmart‟s data handling and 
processing systems to comply with the Act, for both new and existing data.  Now whereas this is 
probably possible for new information which is collected and processed, a company such as 
Massmart with a turnover of R 43.1 Bn has a huge number of suppliers, manufacturers, and 
customers who would all have to be contacted individually in order to deal with old data already 
in the system. 
2.  In addition, the re-writing of software and the re-engineering of business processes to 
comply with the Bill is not a trivial matter, and when taken together with the recent 
implementation of RICA, FICA, and the Consumer Protection Act would place a huge burden on 
Massmart to comply, if it would even be possible given the current shortage of skills in South 
Africa. 
3.  Thus it is proposed that the period of one year referred to in Section103(1) be changed to a 
period of 3 years, and that the maximum period to which the minister may extend the period in 
terms of Section 103(2) be changed to 5 years.  This change would obviate the need for a flood 
of extension applications having to be processed by the Minister in 12 months time, which will 
surely happen as experience has shown with FICA compliance. 
 
Our fourth comment relates to Part B of the Bill (Exemptions) 
 
It is suggested that transactional data, which may fall under the definition of financial 
information, and which includes which goods were purchased, date of purchase, and the like, 
be exempted as long as the use thereof is not for direct marketing to those individuals.  The 
reason for this is that in fact the retention of such information provides the consumer access to 
purchase histories which would assist both the consumer and Massmart in resolving any 
product failure and return issues where the consumer has lost their till slip.  Such an exemption 
is fully supported by the spirit of the Consumer Protection Act. 
 
Further comments on the Bill 
 
Section 16 places a burden on Massmart to ensure that the quality of information kept in its 
system is high i.e. current, but taking into account that many of Massmart‟s clients are rural 
retailers, otherwise known as spaza shops, this may be an insurmountable problem.  
Accordingly, the consumer should also have a duty to report changes in their information to the 
Massmart thereby to maintain the quality of information. 
 
Request to make Oral Submission 
 

As alluded to in the opening sentence of this written submission, the writer wishes to come in 
person to the Committee to present oral submissions on the above, and to expand thereon.  
Due to the short notice of the passage of this Bill and due to prior commitments, the writer 
respectfully requests that a slot be allocated for the submission on the second day of oral 
submissions i.e. 14 October 2009, preferably mid-morning to allow for travel from Gauteng to 
Parliament. 
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We are also available to discuss the submissions and to assist the Committee in any other way, 
for example, with proposed alternative wording to the various Sections commented on above. 

Yours faithfully 
HAHN & HAHN ATTORNEYS  
 
 

 
 
_________________________ 
 
Janusz Luterek, Pr.Eng 
 


