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1. Background

The Department of Justice published the Protection of Personal Information Bill for public comments in September 2009. BUSA welcomes the opportunity to make general comments on this Bill. In general we welcome the introduction of PPI Legislation in South Africa, this will enhance the competitiveness of South African Business in the long run by facilitating the exchange of data with other countries that have similar data protection legislation and will expedite business relationships between South African Business and our trading partners.

2. General Comments

· Consultation Period

BUSA is concerned about the process followed prior to the tabling of the Bill in Parliament. Whilst BUSA acknowledges that the Law Reform Commission undertook some initial consultations on the draft version of this Bill in 2007, we are disappointed that the Department did not table this Bill at NEDLAC as requested by the Trade and Industry Chamber. We are also concerned that the period available for constituencies to submit their input was not adequate given the technical elements of some of the provisions.   The nature of these provisions means that they affect individuals industries and even companies differently and we would have preferred an extended consultation period.

· Regulatory Impact Assessment

The regulatory impact assessment framework is recognized as one of the most useful instruments in reducing the regulatory burden on Business. BUSA welcomed the adoption of the RIA framework by Cabinet in 2007. However, we are disappointed by limited progress in implementation of this framework. BUSA believes that it would have been a useful process for the Department to undertake a regulatory impact assessment to ascertain the cost of implementation and compliance for business. This process could have enriched the development of the Bill and assisted in minimising some of the costs anticipated by Business. BUSA’s concern is in respect of resources. The full implementation of the provisions of the draft Bill will employ time, money and scarce technical resources. A major bank has conservatively estimated the costs of implementing the provisions of the draft Bill, excluding staff training, at R200 million.

Another industry association has estimated the cost of implementation by nine of its members to be R650 million in total. The time, human and financial resources required need to be budgeted and managed over a reasonable number of years, with the most vital elements of the legislation being addressed first. This is particularly concerning given the current economic environment. 

· Transitional Arrangements 

Transitional arrangements as provided for in the Bill  state that processing which is taking place when the Act comes into effect must conform to the Act’s requirements within one year after the Act comes into effect. This period may be extended by regulation to a maximum of 3 years.  Given the fact that the Bill provides for a range of possible sectoral codes of conduct, each with the ability for an independent adjudicator it is proposed that transitional period is extended up to five years to allow for the prerequisite development of codes and the independent adjudicators. 

Specific Comments

Section 10 Objection by data subject

Section 10  (2)  states [A data subject may object, at any time, on reasonable grounds relating to his, her or  its particular situation, in the prescribed manner, to the processing of personal information in terms of subsection (1)(d) to (f), unless otherwise provided for in national legislation. (3) If a data subject has objected to the processing of personal information in terms of subsection (2), the responsible party may no longer process the personal information].  The rationale behind section this section is appreciated, the current draft could hinder business operations and is open to abuse. Business often retains historical information to assess payment history and other information pertinent to commercial interests of business. It is suggested that the following proviso is inserted in the event that operator cannot demonstrate reasonable grounds for retaining such personal information…

Section 36 constitution of the Regulator

Section 36 deals with the Constitution of the Regulator. The proposed structure of the Regulator must be revised. It is our view that the Regulator should have an executive Head and a non executive Chairman. The current proposal suggests an executive chairman and provides no clarity on separation of roles. 

Section 39 Committees of a regulator

Subsection (5) reads The Regulator may at any time dissolve any committee established by the Regulator. It is proposed that this section is amended to allow for the minister to be informed of the decision to dissolve a committee. 

 Section 43 Powers and duties of Regulator
Section 43 provides for the powers and duties of regulator.  BUSA is concerned about the extensive responsibilities assigned to the Regulator. This is particularly concerning given the proposed structure. It is important that the Regulator is structured in a way that minimising conflict of interest and allows for the attainment of the objects of this Bill. 

It is important that appropriate resources be made available to the Regulator to perform its duties. 

 Section 69 Transfers of personal information outside the Republic:

Section 69. A responsible party in the Republic may not transfer personal information about a data subject to a third party who is in a foreign country unless—

(a) the recipient of the information is subject to a law, binding code of conduct or contract which—

(i) effectively upholds principles for reasonable processing of the information

that are substantially similar to the information protection principles;

and

(ii) includes provisions, that are substantially similar to this section, relating

to the further transfer of personal information from the recipient to third

 It is important that guidance is given to business on  a standard data protection clause that should be inserted in all agreements in respect of which data would be exported to other jurisdictions, particularly those that do not have adequate data protection laws to for consistency purposes. 

Conclusion

BUSA supports the rationale behind the introduction of PPI legislation in South Africa. We believe that if implemented appropriately, PPI can assist in modernizing and integrating the South African economy into the global economy. However, it is important that the implementation of the Bill once enacted is carefully managed so as to minimise the cost to business. We are also conscious of the potential costs this Bill can have on micro firms, who will need specific assistance in implementing this Bill.  BUSA has not done a full assessment of potential costs of implementation throughout the economy; however anecdotal evidence from some associations suggests that costs could exceed R2 Billion across the economy. It is important that these costs are spread out through a longer period to assist business, especially during the current economic crisis. 

