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Our Ref: Mr Patel Your Ref: Date : July 2009

Constitutional Review Committes
PO Box 15

Cape Town

2000

Dear Sir/Madam
Re: Review of Constitution

If the Constitutional review committee is sincere about suggestions that will
impact on our constitution, they would consider our suggestions carefully.

At the moment, we do not have a crime that is Classified as a Constitutional
Crime. We have requested the SALC to consider legislation being amended to
incorporate this species of crime or allow for the common law crimes to be
developed to the point that cognizance is taken of this type of crime.

Officials can only be subject to scrutiny where they breach fundamental
rights, is if they are subject to a High Court Application. This is in conflict
with the Equality clause of the constitution, which require all to equal
protection of the law. Subjects are easily brought before courts in regard to
criminal matters but officials , if they breach constitutional rights which are
clear, would have to be brought before the Civil Court.
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We enclose some papers herewith which will explain the difficulties lay people
have in enforcing rights In the High Court matter in issue, the UDM subjected
the WCC to financial ruin because they had the public funds to pursue a case
which they lost, against the WCCC who were acting in the interests of the
community.

Obtaining Government assistance where officials are the culprits, is an
unachievable task. We would like the constitution to be amended to
incorporate a provision, which will give subjects a right to lay criminal
charges against officials where they breach Constitutional rights.

Please consider this issue.

Yours faithfully
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SUBJECT: SUBMISSION OF PROPOSED CONSTITUTIONAL AMENDMENTS TO

| THE CONSTITUTIONAL REVIEW COMMITTEE
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Departmant: -
Justice and Constitutional Develapment
REPUBLIC OF SOUTH AFRICA

BERANCH: OFFICE OF THE DIRECTOR-GENERAL

Privele Bag X B1, PRETORIA, 0001- Momentum Cenire, 325 Preforius Street, PRETORLA
Tel: {012) 316 1487, Faoz 0BES01B053

(hhOS0T0)
Ref: s StsasniMe
Eng: J J Labuschagne
E-mail: - Joelabuschagne@justice.gov.za

Inkosi S P Holomisa, MP

Co-Chairpersan: Constitutional Review Commitise
FCBox 15 :

CAPE TOWN

8000

Dear Inkosi Holomisa

SUBMISSION OF PROPOSED CONSTITUTIONAL AMENDMENTS TO THE
'CONSTITUTIONAL REVIEW COMMITTEE

My Department received submissions from Messrs Patel and McLeod containing
proposed amendments to the Constitution of the Republic of South Africa, 1296.
Copies of the submissions are attached for your information.

After having considered those submissions, and having taken into account the
relevant Rules of the Joint Rules of Pariiament, | am of the view that the
Constitutional Review Committee is in the bast position to consider the proposals
contained in those submissions. | am therefore taking the liberty of referring the
submissions to you for consideration by the Constitutional Review Commities,
when it conducts its annual review of the Constitution.

Yours respectfully

Zl SIMELANE
DIRECTOR-GENERAL: JUSTICE AND CONSTITUTIONAL DEVELOPMENT

Date: Z‘f‘/ 7'1?

Access 1o Justice for Al
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Qur Ref: Mr Patel Your Ref; Cate : 153/2/200%

The Honourable
Secretary

T WHOM IT MAY CONCERN

Drear Eipfviadem
rg: Gyeneral Comments

Wa refer o the revisw of the Constitution which wndz 1o cecur annualiv. If it (8 not possible 10
consider my suggestiens for possible inclusion in the amendmen:s Lo the Congritution, perhaps
the 2ppropriete parsons or instituriogs need to took into the possibilisy legisietion boing drafied or
amendments being implemenied, which give effect in the suggestions incorporatesd herein.

I have had the aoperivinity of dealing with cases whare, officials have bietantly conducted
themselves, which is not only seprehensible bul also analogous to & crime. There has been an
ubuss of discretion, the employment of illzge! metics 1o prevent a sammunity from sxercising
theie rights and o particular, the Sailare of instinstions to assist people in uphalding theis rights, i
caugs for contern o us. Many institutions, which assist people in protectng constitulional righs,
clue te financial , resuurce and personnel constraints, are unable o come to the ressue of paople,
W rseently dealt with aometter whene there wore allegations of charges for tartffs being levied
for weter which was not only invalid sue alse illgaily impossd. MNeijtier the organ of Stare
cuncernad not Goverpment institutiony (incloding the Humen [Kights Commission-Durban) weotd
uckrowiede: the complaiot or take consiructive and decisive action against the organ of State,
who conlinuad 1o cut off water stipply, remove water meters and fsrminate access o Waler, carte
blanche, even of those whe were paying for the water, bul 85 o means to tarnet especielly the
Indisy community and politiciang, adopted & hlatant and reckless dispiay of the sbuze of power by
going into premisss with personnel whe were arnied and displaying brute strength 25 2 means of
soercion or submission o consumers.

Poliisians, without exception, end 1o shy awey from such abuss, either bacanse the power
. emanates from their own cronies or becauss, ther own political gllies are resorting, scmewhers
clse, with the sam= tasudss
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Pape 2,

Wee have learnt, that exersising o fundamentel right in our sountry, whilss we nave onz of the best
legnl wystems comperabls to thuse of the woeld, is tiot an 24sy reality and the arehibitive costs of
ERPrOASNINE Courls OF inw, remains & serious indictment 1 our generaliv noole and respestes
judicial gystarn.

It view of the aforsgeing, the recognition by our Counts of Constinutional damages, a5 punitive
damages which ars quasi crimingl in naturs, &5 an expression of moral condemoation, is an
impressive introduction in our law, which provides for ¢ivil remeding 1o persons who nawve
suffered harm in our Country. Bu alas, monstary comnpensarion, doss not ahweys deliver rus
remedies becauss these are usualiy paid by the State for an errent official whose usuai
Lransgressions and delinquant behavior, stili remain without any recourse, throuph 2asy access
the iaw, by the community.

COrur wugpestion is that & new species of offencs vught (o be created, as with the Corruption
Act, That targets officials and administrative stafl, whe breaeh their Constinttional
responsibiiities to the pubiic and the must voinerable . Abuse of public funds, leaving
investigation to the State does not provide sdeguate relisf-clearly, members of the
community who contribuote {0 the coffers of the Treasury , shoold slso have 2 gay io lnying
criminal charges where neetssary, There should also be a eharge, which can be titied,
Constisutional Crime, identifying those aspests of canduet which seslt to vislate human
righis , Which the Sinte cun distinguish with those that require one fo resort to s eivil
remedy and one which allnws immediare aceess to the courts, either i o lower Court of
Regional Jurisdiction, which will allow civil as well ar crimipal jurisdiction.

If we are serious about uphelding principles of our Constitution, officitls are not afraid becauss
thay will act correctly, there js nn reason to avoid such = pesitive step being taker. Adminisratve
buresueracy musy not delay this process,

L[ enyons is keen 1o push o this , pleass direc: 2 suggestion 1o the Department of Justise and
Constilwzional Development, as we do not feel'that the eurrent Common Law or Statutery
offepces suffice o protect assinst sonstitutional incursions by offizials.

Yours faithfully

Rashid Park] (b}
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