CONSIDERATION OF THE TRADITIONAL LEADERSHIP AND GOVERNANCE FRAMEWORK AMENDMENT BILL (57 OF 2008) AND THE NATIONAL HOUSE OF TRADITIONAL LEADERS BILL, 2008 (Bill 56 of 2008)

Introduction

The Select Committee met on the 2nd September 2009 to receive inputs from both the National House of Traditional Leaders (NHTL) and Provincial Houses of Traditional Leaders on the Traditional Leadership and Governance Framework Amendment Bill, 2008 (Bill 57 of 2008) and the National House of Traditional Leaders Bill, 2008 (Bill 56 of 2008). The table hereunder sets out the results of the deliberation by the Select Committee at its meeting held on 15 September 2009 during which the Department made a submission in response to the matters raised during the meeting of 2 September 2009.  
TRADITIONAL LEADERSHIP AND GOVERNANCE FRAMEWORK AMENDMENT BILL (57 OF 2008)

	N0
	ISSUE
	INSTITUTIONS
	COMMENTS
	SUGGESTION

	1

1.1
	Commission

The Commission should have the authority to make final decisions on disputes or claims. 

If the Commission is restricted to make recommendations it opens an opportunity for political interference.


	NHTL & Limpopo
	The majority of Houses are of the view that the Commission should only make recommendations and that the final decision should vest with the President
	No amendment to the Bill.

	1.2
	The Commission should be restricted to make recommendations on disputes and claims for final decision by the President.


	Eastern Cape, Free State, Mpumalanga, 
	The Department supports the proposal (see 1.1 above)
	No amendment to the Bill

	1.3
	The reconstituted Commission should be authorized to review the decisions of the current Commission
	Mpumalanga
	It should be noted that the current Commission is not being disestablished but merely reconstituted with the same powers and functions as the current Commission. A major difference between the current Commission and the reconstituted Commission is that the reconstituted Commission will make recommendations and no longer decisions.

The Framework Act currently provides that the Commission makes final decisions which must be implemented by the President and Premiers.

The only competent authority to review the decisions of the Commission is a competent court.


	No amendment to the Bill

	1.4
	The legality of the decisions of the Commission was questioned due to the fact that provinces were not part of the processes of the Commission as well the fact that traditional leadership is a concurrent function.


	Eastern Cape
	Although provincial legislation contains provisions dealing with the resolution of disputes and claims, we are of the view that these provisions do not conflict with Chapter 6 of the Framework Act. 


	No amendment to the Bill

	2

2.1
	Principal Traditional Leader

Proposed creation of a forth level of a traditional leadership position – Principal traditional Leadership.
	All Houses excluding Northern Cape and North West
	During the meeting of the Select Committee held on 15 September 2009, attended by all the houses of traditional leaders except North West and Northern Cape as well as representatives from the provincial legislatures, no opposition was expressed to the proposal for the creation of a principal traditional leadership position as set out in column 4. Free State strongly supported the proposal.  

	1. The current paramount chiefs and the paramountcies will continue to exist as kings/queens and kingships/queenships until the current incumbents pass on or vacate their positions, whereafter, the successors will be recognized as principal traditional leaders and the kingships/queenships will be deemed to be principal traditional leadership communities.

2. A principal traditional leadership council will be established based on the same principles applicable to a kingship/Queenship and traditional council.

3. Where in a provinces in terms of custom and customary law, a principal traditional leader and a principal traditional leadership community exist, provincial legislation must provide for the recognition by the premier of a principal traditional leader and the establishment of a principal traditional leadership community and council.

4. The details regarding the transition from a king/queen to principal traditional leader and kingship/queenship to a principal traditional leadership community must be provided for in the provincial legislation.


	3

3.1
	Kingship/Queenship Council

Membership of the Kingship or Queenship Council should exclude politicians.

	NHTL 


	Clause 5 [section 3(A) (14) of the Act] specifically provides that a member of a Municipal Council, Provincial Legislature and Parliament may not be appointed as a member of the Kingship or Queenship Council
	No amendment to the Bill

	4.

4.1
	Appointment of Commissioners

The public should be permitted to make nominations in respect of prospective members of the Commission.

The shortlisting of candidates should also be subjected to an interview process prior to appointment.

Appointment should be made by the President and not the Minister.
	NHTL
	Currently the Bill provides for five national commissioners to be appointed by the Minister after consultation with the NHTL. 

Provision is also made for the establishment of provincial committees which will consist of as many members as the premier may determine. 

The appointment of provincial committees is the responsibility of the Premier after consultation with the Minister. 

The appointment of commissioners and committees by the President is not supported because it will result in a cumbersome process due to the fact that there can be as many as eight provincial committees. 
	· Due to the fact that the duties of the Commission and committees are of highly specialized nature and that the appointment of commissioners and committee members is done by two different functionaries, the involvement of the public in the appointment process of commissioners is not supported. 

· The involvement of the public in the whole appointment process will result in a cumbersome and expensive process which will not necessarily contribute to the expertise required for membership.

· Consideration can however be given to amend the Bill to include a provision which sets out qualifications and experience required for appointment to the Commission and a committee.

· The requirements mentioned above could include qualifications such as anthropology, history and law.

	5

5.1
	Section 20 of the Framework Act

The inclusion of  education as part of the role of traditional council and traditional leaders.
	Eastern Cape
	The Department agrees with the suggestion
	Amend section 20 of the Principal Act to include Education.


NATIONAL HOUSE OF TRADITIONAL LEADERS BILL, 2008 (Bill 56 of 2008)

	1

1.1
	Title of the Secretary

The title of the Secretary should be amended to be the Chief Executive Officer.


	Mpumalanga
	Similar Institutions such as Parliament (NA and NCOP), legislatures have similar position and does not confuse.
	No amendment to the Bill

	2

2.1
	Full time Membership of the NHTL

All members to be full time in the NHTL
	Eastern Cape, Mpumalanga
	Clause 10(2) of the Bill provides that the President may designate certain members to be full time. 


	Consideration can be given to amend clause 10(2) to make it clear that the President may designate certain or all members of the NHTL to be full time. 

	3

3.1
	Representation in the NHTL

The provincial representation in the NHTL should not be restricted to three members per province but be based on proportional representation linked to number of communities in the province.
	Eastern Cape, KZN 

Limpopo
	The matter was raised during the consultation process on the Bill and has always been rejected by the majority of provinces including the NHTL. 
The proportional representation in the NHTL should not only be based on the number of traditional communities but also on the cultural and linguistic diversity found in a province.
	No amendment to the Bill.

	4.

4.1
	Election of Chairperson and Deputy Chairperson of the NHTL

It was proposed that an electoral college, in which all provincial

houses are represented should elect the Chairperson and Deputy Chairperson of the NHTL. The only qualification to be elected as Chairperson and Deputy Chairperson is that the person must be a recognized traditional leader.
	Eastern Cape
	It is an established principle that equivalent institutions to the NHTL elect a chairperson and deputy chairperson from amongst the members by the members of the institution. 

The proposal could result in a traditional leader who is not a member of any House being elected Chairperson or Deputy Chairperson. 

It may also result in an increase of the number of members of the House and could result in the representation of a province being increased. 


	Proposal not supported

	5.

5.1
	Dissolution of the House

Clouse 21(b) of the Bill which provides for the dissolution of the NHTL if supported by two thirds of members should be deleted. The argument was that it may cause instability in the NHTL.


	NHTL and Free State
	The NHTL is a statutory body and not a customary institution. It is common practice to provide for the dissolution of similar institutions should the majority of members support such a proposal.
	No amendment to the Bill.

	6.

6.1
	Meeting with the President

It was proposed that the Bill should be amended to provide for engagements with the President at the request of the NHTL. 
	NHTL
	Clause 8 (1) (b) provides that the President or a person designated by him or her must address the Annual Opening of the NHTL. Other engagements may be arranged with the President without providing for that in legislation e.g. the debate of the annual opening address and the annual conference etc.
	No amendment to the Bill


FINANCIAL IMPLICATION OF THE TWO BILLS

1. FRAMEWORK BILL

The Frame

2. NHTL BILL
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