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BRIEFING OF THE PARLIAMENTARY PORTFOLIO COMMITTEE ON POLICE ON THE IMPLEMENTATION OF THE SAFETY AT SPORTS AND RECREATIONAL EVENTS BILL, 2009 [B7-2009] ON 8 SEPTEMBER 2009
Honourable Chairperson and Honourable members

Introduction
1.
The Chairperson of the Portfolio Committee on Police requested the Minister of Police for a briefing by the South African Police Service (SAPS) management on the financial cost implications to the SAPS in the event of the implementation of the Safety at Sports and Recreational Events Bill, 2009 [B7-2009] (referred to as “the Bill”) and also on the resources needed for successful implementation of its provisions.

2.
This submission deals with issues regarding the Bill itself and the administration thereof, after which the submission deals with cost implications and resource implications of implementing the Bill or similar provisions which assign powers and duties to the National Commissioner and the SAPS.
Removal of policing provisions from the Bill
3.
It is imperative that any legislation assigning functions, duties and powers assigned to the National Commissioner of the Police Service, be very clear and unambiguous not only in its implementation, but also it its administration.  Many Acts of Parliament assign powers and duties to the SAPS for purposes of enforcement of such an Act.  Very few of those Acts go further than assigning functions which would normally be available to the SAPS under the Criminal Procedure Act, 1977 (Act No. 51 of 1977).

4.
The Bill before this Committee is therefore an exception to the rule, as there are substantial provisions in the Bill which impacts on the manner in which the National Commissioner would normally manage the SAPS.  The administration of the Act lies with the Minister for Sport and Recreation, and not the Minister of Police, even though the Minister of Police and the National Commissioner must implement the lion’s share of the functions and duties.  The fact that the Minister of Police has regulatory powers under the Bill, does not lessen the real challenges that are inherent to implementation of a Bill with major responsibilities for the National Commissioner, but little control over the administration thereof. The main question is, to Constitutionally determine to which Cabinet Portfolio the functions in the Bill relates. In that respect it is abundantly clear that functions relating to the protection and security of the public in terms of section 205 of the Constitution is the responsibility of the South African Police Service, the National Commissioner and the Minister of Police. It is irrelevant on whether it relates to the security of the public in respect of sports events, marches and demonstrations or gatherings of whatever nature. In that sense it follows logically that legislation pertaining to that Constitutional function should be promoted and administered by the Minister of Police. 
5.
Clause 31 of the Bill deals with the regulatory powers of the Minister of Sport and Recreation and the Minister of Police.  Clause 31(1) already implies that the Minister of Sport and Regulation may make any regulations regarding the functions of the National Commissioner, while Clause 31(2) accentuates this.  Clause 31(3) determines that the Minister of Police may make regulations, after consultation with the Minister of Sport and Recreation.  From these provisions alone it should be clear that the Minister of Police and the National Commissioner may be placed in a difficult situation regarding the Bill. 

6.
As a result, the National Commissioner of the South African Police Service respectfully submits that the Bill, in its present format, cannot be successfully implemented, and that the provisions relating to policing powers and powers for the Minister of Police need to be in legislation promoted by the Minister of Police.
The way forward

7.
If the Committee wants to retain the Bill in its present format, the SAPS respectfully submits that some issues which are regarded as serious, be addressed.  In this regard, several clauses have the effect of blurring the line between the different functions of the departments involved in the Bill.  Bearing evidence of this, Clauses 5(10)(a), Clause 6; Clause 19(8), 20(6) and 23(2) are relevant.  The regulation powers, especially Clause 31 need to be revisited.  The SAPS submits that the difference between the departments’ functions must be purified.

8.
A further option is to amend the South African Police Service Act, Act 68 of 1995, by inserting insert a new paragraph 6B, containing provisions similar to those contained in the Bill.  In this manner, organizers can gain access to the policing powers and the administrative provisions. 

9.
The preferred option to capture the functions assigned to the Minister of Police and the National Commissioner, is to amend the Regulation of Gatherings Act, 1993 (Act No. 205 of 1995) (referred to below as the “RoG Act) by inserting provisions to provide for policing powers where sports and recreational events are concerned.
10.
The RoG Act deals with the procedures and mechanisms relative to public gatherings that fall under the RoG Act.  In terms of the definition of “gathering” the RoG Act mostly deals with political rallies and marches or other gatherings where specific political or other objectives are pursued.  The RoG Act presently does not include events that are purely of a sporting or entertainment related nature, and needs to be broadened to also include provisions to provide for safety measures in respect of sporting and recreational events.
11.
An insertion into the RoG Act to extend its scope to sport and recreational events would harmonise the powers and duties of the National Commissioner and SAPS Authorised member referred to in the RoG Act, with those powers and duties contained in the Bill.  The detailed functions of the event safety and security planning committee and the VOC committee would enhance rather than dilute from the provisions of the RoG Act.
12.
An advantage of this option is the extension of the scope of the RoG Act, without diluting its importance.  The principles that need to be inserted into the RoG, have been approved by Cabinet in the present Bill. We are therefore of the opinion that it is within the competence of Parliament to agree to an amendment of the RoG Act, through insertion of such agreed principles and for the Department  of Sports and Recreation to continue with the remainder of the provisions in the present Bill. The two Committees can still continue to jointly consider the Bills to ensure that the drafting of the two Bills dovetails. The amended RoG would then serve as a regulatory framework for almost all public gatherings. This option would also prevent the proliferation of laws regulating gatherings, Although it might also be possible to split the present Bill with the functions of policing and the functions of sports and recreation respectively, the more meaningful option is to continue with the sports and recreation issues in the present Bill and the policing issues in an amendment of the Regulation of Gatherings Act, 1993. 
Conclusion
13.
The decision on exactly how the Bill should be dealt with lies with Parliament. The preferred option from the SAPS’ view is to amend the RoG Act, in a separate Bill to include the policing functions presently provided for in the Bill before Parliament, and the Department of Sports and Recreation to continue with their issues in the present Bill, both Bills being considered simultaneously before the Joint Committees. There are precedents on how Parliament in the past has decided to amend other legislation after a particular Bill had been presented to them.
14.
It is consequently recommended that the preferred option be presented to Parliament. Should Parliament not agree to that, the Bill could be adapted or split into two separate stand-alone Bills addressing the respective issues according to Constitutional line-functions.

Financial Cost Implications and the capacity of the SAPS to perform its functions as assigned in the Bill
15.
The clauses relating to SAPS functions as are contained in the Bill are based on current practice in the policing of big events.  These measures were developed to be practical and to enable the SAPS to fulfil its duties.  There are therefore no provisions of the Bill assigning a function to the SAPS that cannot be implemented.  As an example I can refer the honourable chair and members to the operational plan for the 2010 FIFA World Cup South Africa which is managed in the same manner and through the same mechanisms as are proposed in the Bill.

Thank you

