COMMENTS OF THE NATIONAL HOUSE OF TRADITIONAL LEADERS (NHTL) ON THE TRADITIONAL LEADERSHIP AND GOVERNANCE FRAMEWORK AMENDMENT BILL, 2009

INTRODUCTION

The Traditional Leadership and Governance Framework Amendment Bill was referred to the National House by Parliament The Bill has been classified as section 76 Bill and a Bill falling within the ambit of section 18( 1) of Traditional Leadership and Governance Framework Act, 2003 ( Act No. 41 of 2003)

SUBMISSION OF THE NHTL ON THE TRADITIONAL LEADERSHIP AND GOVERNANCE FRAMEWORK AMENDMENT BILL

The submission of the NHTL on the Traditional Leadership and Governance Framework Amendment Bill is as follows:

2 A (5) Withdrawal of kingship

The provision that the withdrawal of the recognition of a community as a kingship may only be considered where the majority of traditional communities under the jurisdiction of the kingship concerned will promote conflicts and disputes within traditional leadership as senior traditional leaders may mobilize among themselves to depose the king or queen. Kingship like any other traditional leadership is a matter of birth right and it does not depend on whether communities need to change it or not.

3 A Establishment and recognition of kingship and queenship councils

There is a need for the establishment of kingship or queenship councils. However, with regard to the composition of these councils, this should not be limited to senior traditional leaders only. The King/Queen must be given the liberty to include in the council other people in addition of the senior traditional leaders, e.g. capable people with special skills, members of the inner circle, etc. As a senior traditional leader is given the liberty to select traditional leaders and members of the traditional community to serve in his/her traditional council, a king/queen must also be given the liberty to also select other members of his/her community to serve in the King'/Queen's Council. The exclusion of some members of the inner circle of the King'/Queen's royal family is likely to perpetuate the current inner royal family disputes.

The number of 30 members of the King'/Queen's Council must be reconsidered as kingships/Queenships are not the same in size.

Members of the Parliament and Provincial Legislatures must also be allowed to serve the King'/Queen's councils.

It is not acceptable that the Premier should inform the President about a member of the Kingship/Queenship Council who must be disciplined for breach of the Code of Conduct. This should be done by the King/Queen.

9 A Recognition of principal traditional leaders

Principal traditional leaders must not be recognized as the fourth layer of traditional leadership. The recognition of positions of traditional leadership should be limited to kingship, senior traditional leadership and headmanship. This is due to the fact the three categories are in terms of culture and tradition.

It would appear that giving recognition to the category of principal traditional leadership is an attempt to compensate those paramountcies which, in terms of the decisions of the Commission on Traditional Leadership and Disputes, have failed to become kings.

The position of principal traditional leadership is not in terms of culture and tradition as there is not even an African term for it. There are African terms for the other three categories. The recognition of principal traditional leadership as a fourth category of traditional leadership will constitute a creation and will result in tensions and divisions among traditional leaders.

Based on the above, the category of principal traditional leadership should not be recognized as the fourth category of traditional leadership and all subsequent sections referring to principal traditional leaders must be deleted in the Amendment Bill.

CHAPTER 6

22 - 26 Commission on Traditional Leadership Disputes and Claims

The N HTL welcomes some of the proposed amendments on the operation of the Disputes and Claims Commission, particularly as it relates to the establishment of the Provincial Committees.

However, the appointment of the Commissioners needs to be a transparent process in which the public must have a role to play through the nomination of prospective candidates. Successful candidates should go through a interviews rather than being handpicked. The Commissioners should also be appointed by the President and not by the Minister.

The Commission, at both national and provincial level, must not be dominated by lawyers or legal people. The Commission and provincial committees must also draw from historians, anthropologists and other researchers.

The NHTL does not agree that the Commission should lose its independence. Commission should continue to have decision making powers instead of merely recommending to government which should make final decisions. Depriving the Commission of its decision making powers is likely to lead to political interference and loss of public confidence in the Commission. The establishment of this independent Commission, as provided for in terms of the Traditional Leadership and Governance Framework Act, 2003, was done precisely to deal with the problems of lack of credibility of previous provincial commissions, the recommendations of which were hardly implemented by the various provincial governments. It is therefore proposed that all references to the Commission making recommendations should be deleted from the Amendment Bill.

General point on dispute resolution: Although the royal family is accorded a role in internal family/community dispute resolution, there should further be a screening process that will save the Commission much time and work load by referring certain cases back to the family for resolution. There are definitely cases that do not need to be referred to Commission at all, but are nevertheless referred. The screening process will assist in getting such cases referred back to the respective families for resolution. This must also be done in the context that as far as possible succession disputes between siblings must be resolved through traditional disputes mechanism (involving members of the inner circle), rather than resorting to courts, as the outcome almost always leads to unending acrimony and feuds.

