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DEPARTMENT: JUSTICE AND CONSTITUTIONAL DEVELOPMENT

REPUBLIC OF SOUTH AFRICA

	REPORT TO THE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT
RE: THE TRADITIONAL COURTS BILL, 2008


1.
PURPOSE
1.1
The purpose of this report to brief the Portfolio Committee on Justice and Constitutional Development on —

(a)
the role of the traditional leaders in the administration of justice and to give the status of the Policy Framework on the alignment of the Traditional Justice System with the Constitution and the Traditional Courts Bill; and
(b)
progress with regard to drafting of Regulations and the training course for traditional leaders envisaged by the Bill.
2.
THE ROLE OF TRADITIONAL LEADERS IN THE ADMINISTRATION OF JUSTICE AND THE STATUS REPORT ON THE TRADITIONAL COURTS BILL

2.1
The role of the Traditional Leaders during the Pre-1994 Apartheid Dispensation 

2.1.1
The traditional system of justice is of ancient origin and continues to fulfil a meaningful role in the dispensing of justice in traditional communities.  An estimated 18 million people reside in rural areas and live according to and embrace traditional practices and customs. In the traditional communities traditional leaders exercise authority, including judicial authority, through the traditional courts. These traditional courts are commonly known as “lekgotla” or “inkundla” which denotes a tribunal or forum of elders presided by a traditional leader to adjudicate over disputes which have arisen within the community. 
2.1.2
The original character of administering justice by traditional leaders was distorted by the colonial and apartheid regimes, through the Black Administration Act (BAA), 1929.  The BAA was the bastion of segregation policy of the Apartheid order. It provided a separate administration dispensation for Africans which was a system designed for second class citizens. The BAA, conferred on chiefs and headmen, the jurisdiction to –
(a)
hear and determine civil claims arising out of customary law and custom brought by Blacks against Blacks resident in the area of jurisdiction of a traditional leader;

(b)
try and punish any Black person who has committed, in the area under the control of the traditional leader, any common law or statutory offence or any offence arising from customary law and custom, other than the serious offences listed in the schedule in the legislation.  (own emphasis)

2.1.3
Under the Apartheid dispensation the Traditional Courts, as were all other courts, were used to administer unjust and oppressive laws of the government of the day. The Chiefs had arbitrary powers of arrest and detention without trial and meted out corporal punishment in a dehumanising manner. The due process of the law was not observed at the trial of persons suspected of customary law crimes. Women were excluded from the traditional court structures.  Immediately after the 1994 the BAA was amended to prohibit imprisonment and corporal punishment. 

2.2.1 Role of the Traditional Leaders under the Constitutional Dispensation 

2.2.2 Following the advent of the constitutional democracy dispensation in 1994 it became necessary that the traditional justice system be transformed to be consistent with the Constitution and its values. The Constitution recognises the role and importance of the traditional justice system. In particular Chapter 12 of the Constitution:-

(i) recognises the institution, status and role of traditional leadership according to customary law;

(ii) enjoins the courts to apply customary law when the law is applicable subject to the Constitution and any other legislation.

2.2.3 The Constitution entrust the courts, tribunal of forum (including the traditional courts) to interpret and develop customary law, and must promote the spirit, purport and objects of the Bill of Rights when doing so. (section 39(2)).

2.2.3
The national legislation envisaged in section 212(1) of the Constitution providing for the role for traditional leadership at local level on matters affecting local communities was enacted in the form of the Traditional Leadership and Governance Framework Act No. 41 of 2003. Section 20 of Chapter 5 of the Act assign, to national government departments, the power to allocate functions to traditional councils and traditional leaders relating to the functions and mandates of the departments concerned. The Traditional Courts Bill derives from section 20(f) of the Traditional Leadership and Governance Framework Act and seeks to assign, to the traditional leaders, functions relating to the administration of justice.

2.2.4 In relation to the administration of justice, the traditional courts constitute an important form of dispute resolution. These type of courts provide, among others:-

· speedy access to justice by applying alternative dispute resolution (ADR) methods in respect of less serious offence;
· the preservation of the moral fibre and regeneration of society;

· the preservation of culture and tradition of communities;

· the promotion of the well-being and welfare of communities;

· implement non custodial sanctions such as victim compensation, community services, unconditional apology which are restorative in nature, and or promote reconciliation and social cohesion. 

2.2.5
The Traditional Courts Bill seeks to transform the traditional justice system by removing the following practices and stereotypes which are the remnants of the Apartheid system under the BAA:

· exclusive jurisdiction based on race and colour;

· exclusion of women from the traditional courts system. Women were only hauled to the traditional courts as accused persons/witnesses, and did not participate in the traditional court structures. Women faced prejudices to which men were not subjected to, for example, they were not allowed to seat near men and could not cross examine other men during the hearing, were forced to show respect to men, by kneeling before the male constituted forum, etc. 
· elimination of degrading form of punishment meted by the traditional courts such as corporal punishment; 

· elimination of arbitrary arrests and unlawful detentions by traditional leaders;

· abuse of power by certain traditional leaders; and 

· lack of accountability. 

3.
THE POLICY FRAMEWORK ON THE TRADITIONAL JUSTICE SYSTEM AND THE TRADITIONAL COURTS BILL
3.1
Progress regarding the Policy Framework and the Bill

3.1.1
In November 2005 the Department promoted legislation to repeal the Black Administration Act of 1929. Two provisions of the Act, namely sections 11 and 20 were saved and not repealed with the entire Act. The saved provisions provide for the retention of the traditional courts to adjudicate over certain criminal offences listed in the Schedule to the BAA and civil disputes. The Schedule lists less serious matters. The retention of the two provisions was to enable the Department to draft a substitute legislation that would provide for a traditional courts system consistent with the Constitution.

3.1.2
The Department drafted a Policy Framework on the Alignment of the Traditional Justice System with the Constitution (Attached as Annexure “A”), which was to form the basis for the new legislation to regulate traditional courts. The Traditional Courts Bill, 2008 (Attached as Annexure “B”) was drafted to give effect to the policy initiatives enunciated in the Policy Framework.  
3.1.3
The objective of the Policy Framework and the Traditional Courts Bill is to preserve the African justice value system which has evolved over time, and to ensure the effectiveness and efficiency of the traditional court system in the administration of justice. In terms of the proposed legislation the traditional courts will, among others:-

· no longer exercise jurisdiction based on race or ethnicity but will be defined in terms of the area of jurisdiction of traditional communities recognized by Premiers in the affected Provinces.

· The traditional courts will be called upon to protect and promote the rights enshrined in the Bill of Rights. The degrading and cruel practices of the past such as corporal punishment are outlawed and women need to have equal and free participation in the proceedings of the traditional courts.

· The proposed legislation will provide for the referral of cases from the magistrates’ courts to the traditional courts in circumstances where the prosecutor or the magistrates is of the view that the matter warrants to be handled by the latter courts to promote reconciliation and restorative justice; 

· alternative sanctions to imprisonment are prescribed, including compensation fines, community service; and  

· traditional leaders and officers of the traditional courts will undergo a compulsory training course, which will include Human Rights and Social Context training. This is part of the efforts to enhance efficiency of the traditional court system.
3.1.4
The Policy Framework and the Draft Traditional Courts Bill were approved by Cabinet in March 2008. Subsequently the Traditional Courts Bill was introduced in Parliament during 2008. The Justice Portfolio Committee under the previous (third) Parliament conducted public hearings on the Bill. The following are some of the concerns that were raised during the hearings:-

· The Legal Resources in particular argued that the Customary Law is a contested area in several aspects and by centralizing power in the hands of traditional leaders the Bill allows the traditional leaders to enforce the controversial principles of Customary Law.

· The Commission on Gender Equality expressed the view that the Bill did not protect gender equality adequately and did not address the potential abuse of women by the system.

· COSATU raised concerns that the sanctions that the traditional courts could give, were arbitrary and some were tantamount to forced labour. 

(A summary of the submissions made during the hearings is attached as Annexure C)
3.1.5
A task team made of representative of the Portfolio Committee, the National House of Traditional Leaders, Commission on Gender Equality, COSATU, and the Legal Resources Centre was established to address the above concerns. In its handover report, the previous Parliament recommended that Parliamentary hearings should be held in all provinces and to be conducted jointly by the NA and the NCOP, and that the hearings should be preceded by awareness campaigns to empower the local communities for purposes of making submissions during the hearings.   The task team was tasked to produce a draft public awareness material to be considered by Parliament for purposes of the hearings, which exercise was still in progress when the term of the previous government expired in May 2009.

3.1.6
The statutory deadline for the saved provisions of the repealed BAA is 31 December 2009. This therefore implies that the Traditional Courts Bill, 2008 should be enacted before the statutory deadline.  

(A slide presentation on the key provisions of the Bill is attached as Annexure E).
3.2 Progress regarding Regulations and the Training Course

3.2.1 A task team comprising officials from the Department as well as the Department of Cooperative Governance and Traditional Affairs and the National House of Traditional Leaders has been established to draft the Regulations. Consultations regarding the draft Regulations are envisaged to be completed by November 2009 and the draft Regulations will be submitted to the Minister before 15 December 2009.

3.2.2
The training course for traditional leaders and officers of the traditional courts will be drafted after the Regulations have been finalised. The Regulations will inform the content of the Training Course. 
Submitted for the consideration by the Justice and Constitutional Development Portfolio Committee ahead of the briefings scheduled for 1 and 2 September 2009.
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