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The Purpose of the Act

The purpose of the Preferential Procurement Regulation draft, 2009 (Preferential Procurement Policy Framework Act no. 5 of 2000) is to ensure that the Government's Preferential Procedures are aligned with the aims of the Broad Based Black Economic Empowerment Act 53 of 2003 (B-BBEE) as well as the Codes of Good Practices. The Act further provide that the Human Disadvantaged Individual's (HDI) status and Reconstruction and Development Programme goals should be used in order to

determine the preferential point system 1. The regulation has indicated an increase of the threshold from 80/20 to 90/10 preference point system. This means that the threshold has increased from R500 000 to R1 million and this is aimed at strengthening the SMME's.

Some Definitions

a. Act: Preferential Procurement Policy Framework Act (PPPF)

b. Acceptable Bid: This refer to a bid that complies with every aspect of the specifications and the gives an assurance that a potential contractor has an ability to deliver service2.

c. Bid: This is a piece of offer in stipulated form to enable the interested parties to respond to the invitation to provide the service, work or goods through price quotations.

Section 3 (1) (a) (d) of the Act provides that a state organ in question should provide a bid plan and accurate estimations of the cost of good or service before making any invitation to bid3. The kind of preferential point system to be utilised should be clearly stipulated during this process as provided by part two section 4 (1) of the regulation. The preferential point system is conducted in terms of two formulas, 80/20 preferential point and 90/10 preferential point. These two formulas consist of different conditions for acquisition:

The 80/20 formula states that a maximum point of 20 points should be awarded to the bidder for the sale of goods or service. Section 6 (1) provides that the state organ may apply this formula for the sale or letting of assets with the value of less than R30

000. This formula must only be used to calculate the point of the price in respect of the competitive bid or acquisition from the value of R30 000 to R1 million. This section further stipulates that, if assets are let or sold by auction, the award should be made to the highest bidder.

The 90/10 preferential point system, can only be applied where goods or service is above R1 million. Furthermore, this formula provides that a maximum of 10 points should be awarded to a bidder for attaining the B-BBEE status as contemplated in the B-BBEE Codes of Good Practices. This formula can also be used for the sale or letting of assets which worth more than R1 million. Section 3 (5) (6) indicates that the award should only be given to the highest bidder who has scored a higher number of points.

Evaluation of Bid Based on Functionality

Section 8 (1) provides that the state organ should indicate in the bid document whether the bid evaluation process will be based on the functionality or not so that the criteria of evaluation can cover all areas of functionality such as weight, applicable values, and minimum qualification scores. These details should be clearly outlined in the bid document as provided by Section 8 (2). Section 8 (3) stipulates that should a bid fail to meet a minimum qualification score as indicated in the bid document, the bid should be disqualified immediately and continue to evaluate those that meet the minimum score of functionality.

The Award of Contract

Section 9 (1) stipulates that a contract can be awarded to the bidder which did not score a highest number of points provided that there is enough reasonable and justifiable grounds notwithstanding the provisions of Sections 4 (5), 5 (5), 6 (5) and 7(5) which provide that only the highest bidder can obtain the contract. This provision is further supported by Section 9 (2) which provides that such process should immediately be motivated to the relevant Treasury and Auditor General (A-G) within the period of 10 working days, stating the reasons as to why the highest bidder was not selected.

The Cancellation and Re- Invitation of Bids

Section 10 (3) of the Act provides that the state organ that has cancelled the bid should re-invite and stipulate the correct preference point system in the document. However, Section 10 (4) further stipulates that the state organ can only cancel bid prior to awarding the successful bidder if:

(a) There is no longer a need for the service or good.

(b) Funds are no longer available to cover the total expenditure (c) No acceptable bids were received.

Section 10 (5) stipulates that the decision to cancel bid should be published in the Government Tender Bulletin where the original bid was advertised.

General Conditions of the Regulation

Section 11 (1) state that the awards of critical importance in the local firms should be clearly attached with the condition which says that only the local firms will be considered. In addition, Section 11 (2) provides that the bid should indicate that preferences will be given to those who have completed and signed the declaration part of the bid document. Section 11 (3) indicates that bidders other than Exempted Micro Enterprise (EME) should submit their B-BBEE status level which is issued by an accredited institution. However, Section 11 (4) indicates that the verification

certificates issued in terms of sub-regulation 11 (3) (a) and (b) will be valid from 1 August 2009 for a 12 months period from the date of issue.

However, Section 11 (6) provides that all those enterprises which have a total revenue of not more than R5 million per annum are deemed to have the B-BBEE level 4 contributor and therefore, qualify for exemption (Exempted Micro Enterprise). Furthermore, the accounting office should provide a qualification certificate as provided by Section 60 (4) of the Close Corporation Act, 1994 or else provide a certificate from the South African Revenue Service (SARS). Alternatively, the SARS may forward such correspondence to the state organ. Section 11 (7) stipulates that the EME should submit a certificate to substantiate its improvement from the B-BBEE status as a level 4 contributors and such submission should comply with the requirement of sub-regulation (3).

Section 11 (8) provides that any certificate should be based on the previous years financial statement, while sub-section (9) provides that an unconditional discounts should be taken into account when calculating prices. This differs from the provisions of Section 11 (10) which provide that such discounts should be effected when payment is made for the purpose of evaluation. Moreover, sub-section (11) provides that all scored points should be rounded off to the nearest 2 decimal places whilst sub-section 12(a) provides that in the event that 2 or more bids have obtained the same number of points, the highest bidder must be the one with the highest number of preference points of B-BBEE.

However sub-section 12 (b) indicates that when bidders are evaluated in the context of functionality and two or more bids scored the same level of preference points and equal B-BBEE status, the winner should be the one with the highest score for functionality. Sub-section 12(c) further provides that in a case where two or more bids are equal in all respect, the award should be made through the drawing of Lots (randomly). Sub-section 13 provides that bidders should not be disqualified or regarded as non-responsive for being a non compliant with B-BBEE contributor. Under these circumstances, bidders will score no points for the B-BBEE status.

Other Generic Principles

One of the principles provided in Section 12 (1) indicates that a consortium or joint venture will qualify for points for their B-BBEE' status as a consortium or a legal entity provided that the entity has submitted their B-BBEE status. Section 12 (2) provides that the person who receives a contract, cannot sub-contract more than 25 per cent of the value of the contract to a person who does not have higher B-BBEE status. A person who violates this section should not be given a tender as provided by the provisions of Section 12 (3).

Sub-section 4 indicates that, where the state organ requires a service provider to be the tertiary institution, such service should be procured from the tertiary institution that is identified by means of competitive biding process. Furthermore, sub-section 5 provides that when the organ of state requires a service of more than two tertiary institutions or pubic entities as well as enterprises from the private sector, the appointment of the contractor must be done in the normal competitive process. Accordingly, the public entities will be required to submit their B-BBEE status in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practices.

The Declaration Issues

Section 13 requires the following declarations to be made by the bidder:

(a) Declare whether the information at hand is correct,

(b) Declare whether the signatory to biding document is fully authorised and;

(c) Declare that the proof regarding any bidding issue will then be submitted to the satisfaction.

Some Remedies

Some remedies are being outlined in the following paragraphs. Section 14(1) also provides that a state organ must upon detecting that the B-BBEE status level has been claimed or obtained on a fraudulent basis or that any of the conditions of contract have not been fulfilled, act against bidder or person awarded the contract. Furthermore, sub-section 2 (a) provides that the following actions may be taken against any person who has contravened the provisions of sub regulation (1):

	disqualified,


	recover all costs, losses or damages it has incurred or suffered as a result of making less favourable arrangements which culminated to such cancellation.


	Sub section “d" stipulates that severe financial penalties should be imposed.


	Subsection “e" stipulates that restrictions should be imposed to the contractor's shareholders or directors of the who acted on a fraudulent basis from obtaining the business from any other state organ for a period not exceeding 10 years


Tax Clearance

Section 15 states very clearly that there should be no contract work given to a contractor whose tax status have not been declared by SARS.

